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CHAPTER 1 

INTRODUCTION AND RESEARCH METHODOLOGY 

ExecutivetSummary 

Thistdissertationtfurthertexpandstatdeeptanalysistontthetglobaltphenomenontofthumantorganttra

fficking.tIttstudiestintdepthtthetpoliciest,tstatutorytmeasurest,tviewstoftrenownedtscholarstarou

ndtthetglobe.tThetcasetstudiestrevealtthetlessonstlearnttandtfurthertstepsttotbettakentattthetinter

nationaltlevel. 

GlobalizationtoftTrafficking 

Thetproblemtofthumantorganttraffickingthastspreadtliketatwebtaroundtthetworld.tWhethertittbe

tatSupertpowertliketUSAtortmajortunderdevelopedtAsiantcountriestbothtsuffertattthetsamet 

level. 

Beforet2000,tthetproblemtoftOrganttraffickingtwastmainlytlimitedttotIndiatandtmajortSoutht 

Asiantcountries.tThetmajortrecipientstweretthetArabtCountries,tJapantandtothertAsiant 

countries. 

Buttaftert2000,tittstartedtspreadingtswiftlytthroughouttthetworld.tIttisttotatlargetscaletpromoted

tbytIsraelitdoctorstandtpatientstwhichthastdevelopedtthettradetintthetregionstoftEasterntEurope 

andRussia.tNowtitthaststartedtshiftingttoteconomically,tpoliticallytandtsociallytunstablet 

countries. 

DifferenttwaystoftOrgantTrafficking 

Thettermt‘traffickingtintorgans’trefersttotcommercialttransactionstwiththumantbodytpartstthatt 

havetbeentremovedtfromtatlivingtortatdeadtbodytgroupedtwithtwholetrangetoftillegaltactivities. 

Ittconstitutes: 

 TransplanttTourismt(traveltabroad) 

 HumanttraffickingtfortOrgantTransplantationt(THBOR) 

 TraffickingtintOrganttissuestandtcells. 
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CriminalizationtoftOrgantTrafficking 

CountriestalltovertthetworldthavetwidelytacceptedtthettermtdefinedtbytthetUNtPalermo 

tprotocoltint2000.Undertthistframeworkttraffickingtintorganstistconsideredttotbetatsubtcategory

tofttraffickingtinthumantbeingst(THB).Int2008tDeclarationtoftIstanbultframedtouttthet 

guidelinestforthealthtprofessionals,hospitalstandtphysicians. 

AccordingttotatstudytconductedtbytthetWorldtHealthtOrganization,tabout10%toftOrgant 

Transplantstaretconductedtbytillicitlyttraffickedtorgans. 

ModustOperanditoftOrgantTraffickers 

Bytstudyingtrecentlytprosecutedttraffickingtcases,tittcantbetanalyzedtthattmoneytistthetdrivingt

forcetbehindtthesettransactions.tAnalysistoftthetrecentlytprosecutedttraffickingtcasesthavet 

providedtintdepthtknowledgetabouttthetmodustoperanditoftthettraffickers. 

Thetstudytalsotshowstthattillicitttransplanttcarriestconsiderabletmedicalt,tpsychological,social 

and economictrisksttotbothtthetparties. 

 

LegaltframeworktagainsttOrganttrade 

ThetChaptert4toftthistdissertationtgivestantoverviewtoftthetexistingtInternationaltframeworkt 

againstthumantorganstandttissuesti.e.tWorldtHealthtOrganization,tWorldtMedicaltAssociation,t

Declarationtoft IstanbultandtUNtPalermotprotocol. 

LessonstlearnttfromtInternationaltCasetstudies 

Chaptert5tdescribestthetrealitytoftOrgantTraffickingtaroundtthetworld.tThesetcasest 

demonstratetthet: 

 Transnationaltcharacter 

 ModustOperandi 

 Loopholestandtpitfallstintthetlaw 

 Difficultytintbringingtwitnesstfortthetprosecution 
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ConclusionstandtSuggestions 

IntthetfinaltchaptertthetnumbertoftlessonstandtobservationstlearnttfromtthettopictoftOrgant 

Traffickingtaretsummarized. 

Thetsuggestionstofferedtaretverytpracticaltandtaimttotmaketthetlawtenforcementtmechanismt 

veryt efficienttandteffective. 
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Introduction 

StatementtoftProblem 

Organttraffickingtbeing thetleasttunderstoodtandtinvestigatedtformtofthumanttrafficking.tIttistat 

growingtinternationaltproblemtwithttransnationaltdimensions.tOrganttraffickingtinvolvestthetin

tersectiontbetweentthetcriminaltworldtofttraffickers,tpoortdonors,tsicktrecipientstandtuntrainedt 

medicaltstaff. 

Atcombinationtoftpoverty,tinequality,tandtantgrowingtcorruptiontmakestIndiatatfertiletgroundt 

fortthisttrade.t  

Attonetend,ttheretare0never0ending0amount0oftdesperatelytpoortpeopletwhotseetthetsaletoftat

kidneytastatpossibilityttotraisetcash,tandtatttheothertend,ttheretaretrichtpatientstintneedtoftat 

kidneytandtsometoftthetworld’stbesttmedicaltfacilitiesttotperformtthetactualtoperations.tThet 

tradetintorganstwastprohibitedtint1995tbytlawtintmanytoftthetIndiantstates,tbuttthettrade,t 

havingtgonetunderground,tcontinuesttotflourish.Thistthesistexplorestthetdimensionstoftorgant 

trafficking,tglobaltpatternstandtphysicaltandtpsychologicaltharmttotvictims.tIttconcludestwithta

tdiscussiontoftdomestictandtinternationaltinstrumentstusedttotregulatetthettradetintorgans,tandt 

examinestwhethertortnottlegaltinstrumentstcantbeteffectivetintregulatingtandtcontrollingtthist 

trade. 

 

tResearchtObjective 

ThetResearchtObjectivetisttotanalyzetwhethertcantonetregulatetthistareatoftthetblacktmarkettort

willtittcontinuettotprospertdespitetanytregulationstbeingtputtintplace?t 

Thetmaintobjectivetwilltthentbettotdiscusstthetvarioustoptionstavailablettotpossiblytcurbtthet 

blacktmarketttradetintorgans. 

ThetSpecifictObjectivestare: 

Totanalyzetthetinternationaltoptionstavailablettotpossiblytcurbtthetblacktmarketttradetintorgans 

TTotanalyzetthetpolicyttotbantorganttradetintIndia 
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ResearchtQuestions 

 WhytistOrgantTradetatmajortareatoftconcern:t InternationaltandtIndiantperspective? 

 What are the major negative aspects in the international and national system which is 

acting as a barrier in the abolition of Organ Trafficking? 

 

Hypothesis 

Thetquestiontistwhethertortnottsuchtatmarkettinthumantorganstcantbetturnedtfromtantillegal 

tmarketttotatfullytregulatedtlegaltmarkettintsuchtorganstfortthetpurposetoftincreasingtorgant 

suppliestforttransplantationtandttherebytdecreasingtillegaltsales. 

 

SourcestoftData 

 Secondarytdatatsourcestavailabletintformtoftprevioustresearchestbytindividualstandtorg

anizations,tmediatnewstitems,tvarioustgovernmenttpublicationst&tgazettetnotificationst(

speciallytfortpolicytdocuments),tRTI-RightttotInformationt. 

 GovernmenttoftIndiat(GoI)tdocuments/websites. 

 Academictliteraturetfromtthetsourcestlike-

International/NationaltJournals,tEconomictandtPoliticaltWeekly. 

 On-linetlibrarytandtSearchtEnginestliket‘GoogletScholar’tandt‘JStor’tetc. 

 

ReviewtoftLiterature 

1.tCherrytMJ.tKidneytfortsaletbytowner:thumantorgans,ttransplantation,tandtthetmarket.tWash

ington:tGeorgetowntUniversitytPress;t2005. 

2.tResolutiontonthumantorgantandttissuettransplantation.tGeneva:tWHO;t2004t(WHAt57.18).t 

3.tEndotF.tOrgantplantposestethicaltissues;tnewtRPtschemettotallowtkidneyttradingtaimsttotclo

setbacktmarket.tDailytYomiuri. 
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4.tWalshtD.tTransplantttouriststflockttotPakistan,twheretpovertytandtlacktoftregulationtfuelsttr

adetinthumantorgans.t 

6.tWTOtagreementstandtpublicthealth:tatjointtstudytbytthetWHOtandtthetWTOtsecretariat.tGe

neva:tWHO,tWorldtTradetOrganization;t2002. 

7.tHavilandtC.tNepal’sttradetoftdoom.tBBCtNews.t2004tSept21.t8.tKatestB.tBlacktmarkettinttr

ansplanttorgans,tdonorstsmuggledtintotUSttotselltbodytparts.tDailytNews.t2005tAugt25. 

9.tMcLaughlintA,tPrushertIR,tDownietA.tWhattistatkidneytworth?tChristiantSciencetMonitor.t 

10.tTransplantationtoftHumantOrganstAct,tIndia;t1994,tActtNo.t42. 
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Organ Trafficking : Origin 

Athundredtyearstpriortsocialtinsurancetexpertstwouldthavetsnickeredtattthetthoughttthattyout 

couldtexpeltantorgantfromtonetindividualtandttransplanttthattorgantintotsomeonetelse'stbodyt 

andttowardtthetfinishtoftthistproceduretstillthavetthettwotindividualstalivetandtsolid.tNottjustt 

hastsuchtorganttransplantationtnowtturnedtintotatrealitytintthetpublictarenatyettpropelledt 

restorativetinnovationttodayteventtakestintotaccounttthettransplantationtoftvarioustrealtorganst 

andtotherttissuetwhat'stmore,tmaterialstfromtlivingtortcadavericthumantandtcreaturetgiversttot 

destitutetorgantrecipients.1 

Despitetthetfacttthattrestorativetsciencetandtinnovationthastdevelopedtenoughttotcompletet 

organttransplantstintthetcurrenttsociety,tittshouldtintanytcasetbetviewedtastfairlytatsupernatural

toccurrence.tThetsimpletfirsttkidneyttransplanttastittweretoccurredtint1954twhentDoctort 

JosephtMurraytandthistnursingtstaffttransplantedtatkidneytintthetUnitedtStatestoftAmericatatt

thetMassachusettstGeneraltHospitaltwheretthetorgantcontributortandtbeneficiarytweret 

indistinguishablettwins.2 

Int1967tthetmaintheartttransplantationtevertontthetplanettwastperformedtbytSpecialistt 

ChristiantBarnardtintthetRepublictoftSouthtAfrica.tThetbeneficiarytoftthistorgantfiguredtoutt

howttotcarrytontatfurthert18tdaystbeforetpassington.tSpecialisttBarnardtattthattpointtplayedtout

t anothertheartttransplanttint1968twheretthetorgantbeneficiarytlivedtfortantentiret563tdays.3 

Astscientifictinnovationtandtimmunosuppressivetdrugstenhancedtthroughouttthetyearstthist 

survivaltratetexpandedtdrastically.t 

Todaytorganttransplantstaretexecutedtastthoughtthetsystemtistincreasinglytatscheduletthantant 

extraordinarytoccasion.t 

Thistnormaltsystemtoftthettherapeuticttransplantationtoftorganstfromtonetlivingtortdeadtbodyt 

totanothertlivingtbodythastcausedtrealtdeficienciestintorganstaccessibletforttheset 

transplantationstandtthisthastthustpromptedtatflourishingtundergroundtmarkettinthumantorgant

dealstandtillicittorgantacquisitiontexercisestandtorganttransplantations.t 

                                                           
1thttp://www.who.int/transplantation/xeno/en/ 
2tProttast1994:t2;tMachadot1998:t1 
3thttp://www.odf.org.za/pages/facts.html 
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EnactmenttintSouthtAfrica,tfortmotivationstbehindtilluminatingtthetmattertoftunlawfultorgant 

dealstandtthetexplanationtbehindtthetorgantlack,tistmanagedtinsidetandtouttlatertintthistthesis.t

Moreovertenactmenttintnations,tfortexample,tthetUnitedtConditionstoftAmerica,tthetUnitedt 

Kingdomtandtdifferenttnations,tfortexample,tAustraliatandtBraziltistmanagedtastatresulttoftthet

waytthatteverytonetoftthesetnationsthavetsimilartissuestwithtrespectttotorgantlacktandt 

enactmenttcharacterizingtthetofferingtoftsubstantialtorganstastillicit.t 

Whattistadditionallyttakentatgandertattistthetwaytorganttraffickingtintthesetdifferenttnationstist 

identifiedtwithtsortedtouttwrongdoing.tAlltthroughthistorytthetbodythastbeentabusedtthrought   

installmenttbytmeanstoftutilizingtthethumantbodytfortwork,tattthattpointtabusingtthetbodyt 

throughtsextandtnowtmisusingtthetbodytthroughtthetdealtandtutilizationtoftsubstantialtorgans.4t 

Traffickingtintindividuals,twhichtincorporatestorganttrafficking,tistthetthirdtbiggesttwellspringt

oftbenefitttotcomposedtwrongdoingtbunchestachievingtsumstoftmoretthant12tbilliontUStdollars

tforteachtyeartandtanswerstfortthetissuetoftorganttraffickingtastatcomposedtwrongdoingtwilltint

thistmannertmusttbetmanagedtwith.5tHumanttraffickingtistattremendoustissuetoveralltintviewt 

oftthetabsencetoftusagetoftenactmenttcriminalizingtsuchtantactiontandtintlighttoftthetfacttthattit

tistatnearlythazardtfreetactiontintregardsttotthetlocationtandtindictmenttoftthetsortedtouttwrong

doingtbunchestaccountabletforthumanttrafficking.6tThetRepublictoftSouthtAfrica,tclosetbyt 

differenttnations,tconfirmedtthetUnitedtNationst"PalermotProtocol"twithtrespectttottraffickingt 

inthumans.7 

 

 

 

 

 

                                                           
4tTruongt2001:t8. 
5thttp://lsa.unisa.ac.za/news/archive/august/vol4/human.html 
6thttp://lsa.unisa.ac.za/news/archive/august/vol4/human.html 
7thttp://lsa.unisa.ac.za/news/archive/august/vol4/human.html 
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Chapter 2 

Conceptual Definitions and Defining Medical Terminology 

Traffickedtperson 

tVictimtofttrafficking;tanytnaturaltpersontwhothastbeentsubjectttottraffickingtintpersons. 

Organtsupplier 

tAtpersontwhotsuppliestantorgan. 

Organtrecipientt 

Atpersontwhotreceivestantorganttransplant,talsotknowntastpatient. 

Organtdonort 

Atpersontwhotdonatestonetortseveraltorgans,twhethertthetdonationtoccurstduringtlifetimetort 

aftertdeatht8. 

Organtseller 

tAtpersontwhotbenefitstfinanciallytand/ortmateriallytwhentantorgantistremovedtfromtthat 

tperson’stbody.t 

Blacktmarkettoftorgans 

tAntillegaltmarkettfortorgans,twhichtmarkettcoexiststwithtthetlegaltsystemstfortorgantretrieval.t 

Transplanttcommercialism 

tAtpolicytortpractice,tintwhichtantorgantisttreatedtastatcommoditytbytbeingtboughttortsoldtort 

usedtfortmaterialtgaint9.t 

 

                                                           
8tEuropeantParliamenttandtthetCounciltoftthetEuropeantUnion.tStandardstoftqualitytandtsafetytofthumantorganstin

tendedtforttransplantation.tIn:tEuropeantUnion,teditor.tLt207/14tBrussels:tOfficialtJournaltoftthetEuropeantUniont

2010. 
9tThetdeclarationtoftistanbultontorganttraffickingtandttransplantttourism.tTransplantation.t2008;86(8):1013-8. 
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Traveltforttransplantationt 

Thetmovementtoftorgans,tdonors,trecipientstorttransplanttprofessionalstacrosstjurisdictionalt 

borderstforttransplantationtpurposest10. 

Organtadvertising 

tAdvertisingtthetneedtfor,tortavailabilitytof,torganstorttissues,twithtatviewttotofferingtort 

seekingtfinancialtgaintortcomparabletadvantaget11. 

tOrgan 

tAtdifferentiatedtparttoftthethumantbody,tformedtbytdifferentttissues,tthattmaintainstitst 

structure,tvascularizationtandtcapacityttotdeveloptphysiologicaltfunctionstwithtatsignificantt 

leveltoftautonomy.tAtparttoftantorgantistalsotconsideredttotbetantorgantiftitstfunctiontisttotbet 

usedtfortthetsametpurposetastthetentiretorgantintthethumantbody,tmaintainingtthetrequirements

toftstructuretandtvascularizationt12.t 

Organttransplantationt 

Atprocesstintendedttotrestoretcertaintfunctionstoftthethumantbodytbyttransferringtantorgant 

fromtatdonorttotatrecipientt13. 

Abusetoftatpositiontoftvulnerability 

APOVtshalltmeanteither,t“anytsituationtintwhichtthetpersontinvolvedtbelievesthetortshethastno

trealtandtacceptabletalternativetbutttotsubmit”,tor:t“takingtadvantagetoftthetvulnerabletposition,

tintwhichtatpersontistplacedtintvirtuetof:thavingtenteredtthetcountrytillegallytortwithouttpropert

documentation;tpregnancytortatphysicaltortmentaltdiseasetortdisabilitytoftthetperson,tincluding

taddictionttotthetusetoftanytsubstance;treducedtcapacityttotformtjudgmentstbytvirtuetoftbeingta

                                                           
10tThetdeclarationtoftistanbultontorganttraffickingtandttransplantttourism.tTransplantation.t2008;86(8):1013-8. 
11tCounciltoftEurope.tAdditionaltProtocolttotthetConventiontontHumantRightstandtBiomedicinetconcerningt 

TransplantationtoftOrganstandtTissuestoftHumantOrigin.tStrasbourg2002t24-I-2002 
12 European Parliament and the Council of the European Union. Standards of quality and safety of human organs 

intended for transplantation. In: European Union, editor. L 207/14 Brussels: Official Journal of the European Union 

2010. 
13tEuropeantParliamenttandtthetCounciltoftthetEuropeantUnion.tStandardstoftqualitytandtsafetytofthumantorganst 

intendedtforttransplantation.tIn:tEuropeantUnion,teditor.tLt207/14tBrussels:tOfficialtJournaltoftthetEuropeant 

Uniont2010. 
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tchild,torthavingtantillness,tinfirmity;tphysicaltortmentaltdisability;tpromisestortgivingtsumstoft

moneytortothertadvantagesttotthosethavingtauthoritytovertatperson;tbeingtintatprecarioust 

situationtfromtthetstandpointtoftsocialtsurvival;tothertrelevanttfactors.”14 

Coerciont 

Coerciontistantumbrellatterm,tusedtintthettraffickingtcontextttotreferttotatrangetoftbehaviorst 

includingtviolencetandtthreats,tastwelltastAPOVt15.tManytdefinitionstoftittexistt16.tFortthet 

purposetoftourtstudy,twetusetthetfollowingtdefinition:t‘Coercion’tshalltmeantthetusetoftforcet 

ortthreattthereof,tandtsometformstoftnonviolenttmanipulationtortthreattthereof,tfortthetpurposet

oft(includingtbuttnottlimitedtto)torgantremovalt17.t 

Deceptiont 

‘Deception’tshalltmeantanytconducttthattistintendedttotmisrepresenttinformationtorttotgivet 

falsetinformationttotatpersont18. 

tExploitation 

tWhereastthetUNtModeltLawtdefinestdifferenttinstancestoftexploitation,tincludingt‘forcedt 

labor’,t‘slavery’,tandt‘practicestsimilarttotslaverytandtservitude’,tittlackstatdefinitiontoft 

‘removaltoftorgans’tintthetcontexttoftexploitationt19.t‘Exploitationtoftprostitutiontoftothers’,tfor

tinstance,tistdefinedtast“thetunlawfultobtainingtoftfinancialtortothertmaterialtbenefittfromtthet 

prostitutiontoftanothertperson”20.tFortthetpurposetoftthiststudytandtintthetcontexttoft 

‘exploitation’,t‘organtremoval’tistdefinedtastfollows:t“Exploitationtoftatpersontfortthetpurposet

                                                           
14tUnitedtNationstOfficetontDrugstandtCrime.tModeltLawtagainsttTraffickingtintPersonst2009t[citedt2013t15tM
ay]:tAvailabletfrom:thttp://www.refworld.org/docid/4a794e432.html. 
15tOfficetoftthetHightCommissionertoftHumantRights.tRecommendedtPrinciplestandtGuidelinestontHumantRigh
tstandtHumantTrafficking,tavailabletat:thttp://www.ohchr.org/Documents/Publications/Traffickingen.pdf 
16tUnitedtNationstOfficetontDrugstandtCrime.tModeltLawtagainsttTraffickingtintPersonst2009t[citedt2013t15tM
ay]:tAvailabletfrom:thttp://www.refworld.org/docid/4a794e432.html. 
17tSchloenhardttAG,tSamantha.tTraffickingtintpersonstfortthetpurposetoftorgantremoval:tInternationaltLawtand
tAustraliantPractice.tCriminaltLawtJournal.t2012;36(3):145-58 
18tSchloenhardttAG,tSamantha.tTraffickingtintpersonstfortthetpurposetoftorgantremoval:tInternationaltLawtand
tAustraliantPractice.tCriminaltLawtJournal.t2012;36(3):145-58. 
19tUnitedtNationstOfficetontDrugstandtCrime.tModeltLawtagainsttTraffickingtintPersonst2009t[citedt2013t15tM
ay]:tAvailabletfrom:thttp://www.refworld.org/docid/4a794e432.html. 
20tUnitedtNationstOfficetontDrugstandtCrime.tModeltLawtagainsttTraffickingtintPersonst2009t[citedt2013t15tM
ay]:tAvailabletfrom:thttp://www.refworld.org/docid/4a794e432.html. 
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oftorgantremovaltshalltmeantthetunlawfultgaintoftfinancialtortothertmaterialtbenefittastatresultt

oftthetremovaltoftantorgantfromtanothertperson.” 

 

Definingtmedicaltterminologyt 

tDefiningtbraintdeath 

tBraintdeathtcantbetdefinedtastthattpositiontintthethumantlifetwhentfunctioningtoftthetbrain,tint

othertwordstintthetcerebrum,tcerebellumtandtbrainstem,tirreversiblytfailstandtnormaltbraint 

functioningtcantnotlongertcontinue.21tThetmedicaltcriteriatusedttotmeasuretbraintdeathtistnon-

spontaneoustbreathing,tthetabsencetoftreflexestandtothertspontaneoustmovementstastwelltas 

tthetabsencetoftresponsesttotexternaltstimulitfortapproximatelyt24thours.22 

IntthetcasetoftStvtWilliams23 

tThetcourttnevertdecidedtontthetissuetoftwhethertortnottthetmedicaltviewtoftwhentdeathtoccurs

,tbeingtwhenttheretistbrainstemtdeath,tshouldtbetestablishedtintlawtastwell.tIntthistcasetthet 

courttsimplytdecidedtthattthetcustomarytviewtoftwhentdeathtoccurstshouldtbetused;tthattist 

whentrespirationtandtbloodtcirculationtaretnotlongertpresent. 

 

 

 

 

 

 

 

                                                           
21tMachadot1998:t208. 
22tForsythet2001:t30. 
23t1986t(4)tSAt1188t(A). 
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IntClarketvtHursttNOtandtOthers24tJudgetThiriontsaid:t 

“IntStvtWilliams25tthetlife-

sustainingtprocedurestweretheldttothavetbeentunsuccessfulteventthoughttheytachievedtthet 

maintenancetoftthetpatient’stheartbeat,tbloodtcirculationtandtrespiration.tThetdecisiontmustt 

thereforetbetseentastauthoritytfortthetviewtthattthetmeretrestorationtoftcertaintbiologicalt 

functionstcannottbetregardedtastthetsavingtoftthetpatient’stlife.tThetmaintenancetoftlifetintthe 

tformtoftcertaintbiologicaltfunctionstsuchtastthetheartbeat,trespiration,tdigestiontandtbloodt 

circulationtbuttunaccompaniedtbytanytcorticaltandtcerebraltfunctioningtoftthetbrain,tcannott 

betequatedtwithtlivingtintthethumantortanimaltcontext.” 

 

tDefinitiontoftorganttransplantation 

Transplantationtcantbetdefinedtastthetremedialtreplacementtoftantorgantortothertbodilyttissuet

whichthastpermanentlytstoppedtworkingtwithtthattoftathealthytorgantortbodyttissuetwhichtist 

functioningtintatpropertmanner.tSuchttransplantationtcantoccurtwheretantorgantistremovedt 

fromtatcadavericthumantortanimaltdonorttotthetorgantrecipienttortfromtatlivingthumantort 

animaltdonorttotthetorgantrecipient.26 

 

Definitiontoftorganizedtcrimet 

Leong27tsaystthattontthetonethandt‘organizedtcrime’trefersttotatexplicittsettoftcrimestsuchtast 

gambling,tprostitutiontandtdrugttraffickingtastwelltastothertrelatedtcrimes.tOntthetotherthandt 

shetdefinestittastantinfiltrationtoftrightfultbusinesstbytorganizedtcrime.tShetalsotstatestthattthet 

termt‘organizedtcrime’tencompassestgroupstsuchtastthetMafia,tTriadstandtothertundergroundt 

societiestandtthattthetreasontfortnottbeingtablettotdefinetorganizedtcrimetacrosstthetworldtist 

becausetorganizedtcrimetmeanstdifferenttactivitiesttotdifferenttpeopletintdifferenttsocieties. 

                                                           
24t1992t(4)tSAt630t(D):t659. 
25t1986t(4)tSAt1188t(A). 
26tMachadot1998:t15. 
27t2004:t19. 
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Definitiontoftorganizedtcrimetgroup 

ThetUnitedtNationstConventiontagainsttTransnationaltOrganizedtCrimetdefinestorganizedt 

criminaltgroupstastfollows:t 

“Organisedtcriminaltgroup’tshalltmeantatstructuredtgrouptoftthreetortmoretpersons,texistingt 

fortatperiodtofttimetandtactingtintconcerttwithtthetaimtoftcommittingtonetortmoretserioust 

crimestortoffencestestablishedtintaccordancetwithtthistConvention,tintorderttotobtain,tdirectlyt

ortindirectly,tatfinancialtortothertmaterialtbenefitt(Articlet2toftthetUnitedtNationstConventiont

againsttTransnationaltOrganisedtCrime).”28 

 

Definitiontoftorganttraffickingt 

TraffickingtwastinitiallytdefinedtintinternationaltlawtduringtthetUnitedtNationstProtocoltto 

tPrevent,tSuppresstandtPunishtTraffickingtintPersons.29tThistdefinitiontsupplementstthetUnited

tNationstConventiontoft2000tAgainsttTransnationaltOrganisedtCrime.30 

Knowntastthet‘PalermotProtocol’tortthet‘TraffickingtProtocol’,tthististthetmosttbroadlyt 

recognizedtdefinitiontofttraffickingtandtprovidestantindispensabletbasistfortreformationtoft 

internationaltlawt.tThetdefinitiontreadstastfollows:31 

                                                           
28thttp://www.rcmp.ca/ccaps/traffick_e.htm:t13/12/2006;thttp://www.unodc.org/unodc/en/trafficking_persons_ 

report_2006-04.html 
29thttp://www.unodc.org/unodc/en/trafficking_protocol.html:t5/10/2006.tArticlet3tdefinesttraffickingtastfollows:t“

Thetrecruitment,ttransportation,ttransfer,tharboringtortreceipttoftpersonstbytimpropertmeans,tsuchtastforce,tabduct

ion,tfraudtortcoercion,tfortantimpropertpurpose,tliketforcedtortcoercedtlabor,tservitude,tslaverytortsexualt 

exploitation.”tThetdefinitiontthentistintendedttotincludetatwidetrangetoftactivitiestwherethumantexploitationttakest

placetundertduresstandtinvolvingtsometkindtofttransnationaltaspect. 
30thttp://www.rcmp.ca/ccaps/traffick_e.htm:t13/12/2006. 
31thttp://lsa.unisa.ac.za/news/archive/august/vol4/human.html:t21/02/2006.tThistprotocolthastbeentratifiedtbyt 

countriestsuchtastArgentina,tBrazil,tMoldova,tPhilippines,tRussia,tRomania,tTurkey,tUnitedtStatestoftAmericat 

andtthetRepublictoftSouthtAfricatbuttnottbytIran.tIndiatandtIsraelthavetgonetastfartasttotsigntthetprotocoltbutthave

t nottastyettratifiedtit.tTheteffecttoftthetratificationtoftthetprotocoltbytSouthtAfricatandtothertcountriestmeanstthatt 

theythavetadoptedtthetregulationstwithintthetprotocoltandtthattsuchtregulationstaretnowttotbetimplementedtwithint

SouthtAfricatandtthetothertcountriestwhothavetratifiedtthetprotocol.thttp://www.unodc.org/unodc/en/trafficking_ 

persons_report_2006-

04.html:t19/09/2006.tThistdefinitiontistalsotthetdefinitiontprovidedtintArticlet3(a)toftDirectivet2006/618/ECtoftthe

tEuropeantParliamenttandtoftthetCounciltoft24tJulyt2006. 
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ta)tTraffickingtintpersonstshalltmeantthetrecruitment,ttransportation,ttransfer,tharboringtortrece

ipttoftpersons,tbytmeanstoftthetthreattortusetoftforcetortothertformstoftcoercion,toftabduction,t

oftfraud,toftdeception,toftthetabusetoftpowertortoftatpositiontoftvulnerability,tortoftthetgivingt 

ortreceivingtoftpaymentstortbenefitsttotachievetthetconsenttoftatpersonthavingtcontroltovert 

anothertperson,tfortthetpurposetoftexploitation.tExploitationtshalltinclude,tattatminimum,tthet 

exploitationtoftthetprostitutiontoftotherstortothertformstoftsexualtexploitation,tforcedtlabourtort

services,tslaverytortpracticestsimilarttotslavery,tservitudetortthetremovaltoftorgans.t 

b)tThetconsenttoftatvictimtofttraffickingtintpersonsttotthetintendedtexploitationtbytsuchtmeanst

astsexualtexploitation,tforcedtlabortortservicestandtothertillegaltmethodstofttrafficking32twilltbe

tirrelevanttwheretanytoftthesetillegaltmethodsthavetbeentused. 

c)tThetrecruitment,ttransportation,ttransfer,tharboringtortreceipttoftatchildtfortthetpurposetoft 

exploitationtshalltbetconsideredt‘traffickingtintpersons’teventiftthistdoestnottinvolvetanytoftthe

tillegaltmethodstmentionedtabove. 

tThetdefinitiontistcleartabouttthetfacttthattthreattortusetoftforce,tcoercion,tabusetoftpositiontoft

vulnerabilitytortthetreceivingtoftpaymentstortbenefitstintorderttotgaintconsenttfromtatperson,t 

eventiftsuchtconsenttistnottregardedtastatrelevanttfactortistsuchttrafficking,twilltbetconsideredt

astthetgainingtoftconsenttfortthetpurposetofttrafficking.33 

 

tConclusion 

tAlltoftthetdefinitionstdiscussedtmaketittadequatettotsummarizetthattorganizedtcrimetandtorgan

ttraffickingtaffectstthetpublictattlargetdirectlytortindirectlytintatparticulartcountrytandtalltovert 

thetworld.t 

                                                           
32tHeretthetwordst‘illegaltmethodstofttrafficking’tcantbetinterpretedttotincludetorganttraffickingtastatmeanstofttraf

fickingtwherebytpeopletwhotselltortbuyttheirtbodilytorganstcannottbetseentasthavingtconsentedttotsucht  

sellingtortbuying. 
33twww.unicef.org/protection/files/child_trafficking_handbook.pdf 

T   www.rcmp.ca/ccaps/traffick_e.htm. 

http://www.unicef.org/protection/files/child_trafficking_handbook.pdf
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Organisedtcrime,talthoughtprimatfacietseemingttotworktthroughtlegaltbusinesses,thasta 

ttraumaticteffecttontthetindividualt,tthetfamily,tandtthetsocietytattlargetbecausetthetplantisttot 

causetharmtandtdestructiontthroughtactualtillegaltactivity.34 

 

 

 

 

 

 

 

 

 

 

 

 
                                                           
34tMillstandtWaret2004:t394. 
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Chaptert3 

ComparativetPenaltLegislationstintthetworld 

India 

ThetTransplantationtoftHumantOrganstact,1994,twastenactedtintIndiattotstoptthettradetandt 

cleartthetlegaltdecksttotenabletatcadaver basedthumantorgantdonationtprogrammettotbetputtint 

place.tHowever,tatseriestoftcasestistreportedtandtidentifiedtabouttmisusetoftsectiont9(3)toftthet

TransplantationtoftHumantOrganstact,1994,twhichtpermittedtatpersonttotdonatethistorthert 

kidneytouttoftlovetortemotionaltattachmentttotthetrecipient.tLongttitlestoftthetacttandtpreamble

tbothtclarifiestthetintenttoftthetacttisttotpreventiontoftcommercialtdealingstinthumantorganst 

andtfortmatterstconnectedttherewithtortincidentaltthereto.t 

Furthertittconveystthattittistintendedttotprovidetthetframeworktfortthetregulationtoftremoval,t 

storagetandttransplantationtofthumantorganstforttherapeutictpurposestandtfortthetpreventiontoft

commercialtdealingstinthumantorgans.tSectiont3,4,5tandt6toftthetactttriestregulatingtandt 

monitoringtcommercializationtoftorgantdonation.tItthadtcreatedtthetcontroltoftauthoritytaboutt

whentorgantcantbetremovedtfromtthetbodytoftdonor.tItthadtalsottriedttotmonitortthetacttoft 

removaltoftorgantandtlaystdowntlimitationstonthospitaltintcasestoftremovaltoftthetorgan.t 

However,tthetactthadtsufferedtfromtseveraltlimitationstliketundertSection3(2);tneartrelativetcan

tdonatetwithouttanytmonetaryttransactionstindirectlytpermittingtillegaltkidneytmarriages.t 

AtfurthertproblemtistthattThetActtistnoncognisablet(ThetAct:tSectiont22).tThistmeanstthattthet

policetcantnottlaunchtantindependenttinvestigationtintotatclaimtoftorganttrade,tbutthavettotwait

tfortactionttotbettakentbytThetAppropriatetCommittee35.tAccordingttotProfessortNagaraj36,tat 

lawtistmadetnoncognizabletwhenteitherta)ttheretistnoturgencytortb)twhentthetlegislatorstwantt 

thetjuridicaltmagistratettotcontroltthetinvestigation.tNormally,twhentatlawtistnon-

cognizabletatprivatetpersontandtthetpolicetcantgotdirectlyttotthetJudicialtMagistrate,twhotcant 

thentlaunchtantinvestigation.tButtundertthistlaw,tthetJuridicaltMagistratethasttotwaitt60tdayst 

fortthetAppropriatetCommitteettotdotitstowntinvestigation.tThistimpedestswifttinvestigationst 

                                                           
35tThististanothertregulativetinstitutiontsettuptbytthetstatetGovernmenttundertthistlawttotensuretthattthatttransplant

thospitalstaretupttotstandardstandttotinvestigatetanytcomplainttoftbreachtoftthetlawt(Sectiont13). 
36tFromtthetNationaltLawtSchooltoftIndia 
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oftcomplaintstoftorganttrade,ttherebytweakeningtenforcementtoftthetlaw.tThetActtistalsot 

problematictfromtthetgendertinequalitytpointtoftview.tDuettotthetverytweaktpositiontoftwomen

tintIndiantsociety,tincludingtspousestintthetcategoryt“relatedtdonors37”t(whotdotnottrequiretthet

permissiontfromtthetAuthorisationtCommittee),tistverytproblematic.tIttmusttbetrememberedt 

thattorganttransplantstintIndiataretperformedtbytthetprivatethealthtcaretsector,tandtthereforetitt 

istonlytavailablettotthetmiddletandtuppertclasses.tHencetthistdiscussiontonlytpertainsttotthist 

grouptoftwomen.tAccordingttotatrecenttPhDtthesistconductedtbytlecturertAnjutValitTikootatt 

DelhitUniversity38,ttheretistatgendertmisbalancetintthetstatisticstoftDelhithospitals.tMoretthant 

80t%toftthetorganstaretdonatedtbytwomentwhereast65t%toftthetrecipientstaretmen.tThet 

proposedtsolutiontisttotexcludetspousestfromtthet‘relatedtdonors’tcategory,tbuttthistsolutiontist 

intmytopiniontinadequate.tThetActtstatestthattanytdecisionttotdonatetantorgantmusttbettakent 

withouttanytpressuretortcoercion.tThistpressuretreferredttotcometfromtfamily,tfriendstandt 

medicaltpersonnel,tbuttfailsttottaketthetrealitytoftthetIndiantsocietytintotconsideration. 

tMiddletclasstwomentintIndiatgenerallytlivetintdependencyt 

relationshiptwithttheirthusband39.tConsequentlytittistintthetwife’stbesttinterestttotdonate,t 

therebytensuringtfuturetfamilytincome.tShetmaytnottbetcoercedtbythertsurroundingstastsuch,t 

buttbythertgeneraltweaktpositiontwithintthetIndiantsociety,tandtsotshetdoestnotthavetmucht 

choice.tTherefore,teventiftspousaltdonationstwerettotbetapprovedtbytthetAC,tItdotnottbelievetit

twouldtchangetthetstatisticstsignificantly.40tThetfinaltmajortproblemtwithtthetlawtistthattsince 

tthetorganttradetistbannedt(ThetAct:tSectiont19)tthetpoortaretnottablettotcomplaintanywheretift

theytaretcheatedtbytdoctorstandtmiddlemen,tbecausetsellingtatkidneytistatviolationtoftthetlawt 

andtistpunishabletwitht2t-t7tyearstimprisonmenttandtatfinetfromtRs.t10.000ttotRs.t20,000.t 

 

 

 

                                                           
37tBesidestspousetthetcategorytincludestson,tdaughter,tfather,tbrothertandtsister 
38tThetHitwadatOrgantTransplant:tWomentaretMajortDonorstNewtDelhi,tOctobert14tht2004 
39tFortatdiscussiontonthowtintthetlowertmiddletclasstthetwife’stincometistcontinuedttotbetperceivedtastsupplement

arytundertthetpatriarchaltdominancetpleasetseetKibria,tNazli:t1995tFortatdiscussiontontthetemancipationtoftpoort

womentthroughtworktintTamiltNadutIndiatpleasetseetSivakamitM.:t2002 
40tFortatdiscussiontoftthetconcerntfortspousaltdonationstseetalsotBhowmik,tDipankartet.al.:t1999 
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UnitedtKingdom 

TheretistatsimilartenactmenttintthetUnitedtKingdomtrelatingttotorgantdonationtandt 

transplantationt,twhichtpunishestantorgantgivertfortthettransplantationtofthistorthertorgans. 

Sectiont1toftGreattBritain’stHealthtOrganizationtTransplantationtAct41treadstastfollowstint 

regardttotpaymenttforthumantorgans:t 

“AtpersontistguiltytoftantoffencetiftintGreattBritainthe- 

t(a)tmakestortreceivestanytpaymenttfortthetsupplytof,tortfortthetofferttotsupply,tantorgantwhich

thastbeentortistintendedttotbetremovedtfromtatdeadtortlivingtpersontandtistintendedttotbe 

ttransplantedtintotanothertpersontwhethertintGreattBritaintortelsewhere; 

t(b)tseeksttotfindtatpersontwillingttotsupplytfortpaymenttsuchtantorganttotbetusedtfort 

transplantationtpurposestortoffersttotsupplytsuchtantorgantfortpayment;t 

(c)tinitiatestortnegotiatestanytarrangementtinvolvingtthetmakingtoftanytpaymenttfortthetsupplyt

of,tortfortantofferttotsupply,tsuchtantorgan;tor 

t(d)ttakestparttintthetmanagementtortcontroltoftatbodytoftpersonstcorporatetortunincorporate 

twhosetactivitiestconsisttoftortincludetthetinitiationtortnegotiationtoftsuchtarrangements.t 

(2)tcausesttotbetpublishedtortdistributed,tortknowinglytpublishestortdistributestant 

advertisement-t 

(a)tinvitingtpersonsttotsupplytfortpaymenttanytsuchtorganstthattarettotbetusedtfort 

transplantationtortofferingttotsupplytanytsuchtorganstfortpayments;tort 

(b)tindicatingtthattthetadvertisertistwillingttotinitiatetortnegotiatetanytsuchtarrangementtfortthet

saletoftpurchasetoftantorganttotbetusedtforttransplantation.. 

tThetHumantOrgantTransplanttActtoft1984talsotstatedtthattofferingtfinancialtcompensationtfort

thetsupplyingtoftanythumantorgantwastagainsttthetlaw.tThistActthastsincetbeentrepealedtbytthe

                                                           
41tActtoft1989 
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tHumantTissuetAct,tCh.t30toft200442tintwhichtsectiont32tprohibitstcommercialtdealingstint 

humantmaterialtforttransplantationtpurposes.t 

Thetsectiontstatestthetfollowing:t“Atpersontcommitstantoffencetifthet– 

ta)tgivestortreceivestatrewardt(eithertfinancialtortmaterialtadvantageous)tfortthetsupplytof,tort 

fortantofferttotsupply,tanytcontrolledtmaterial; 

tb)tseeksttotfindtatpersontwillingttotsupplytanytcontrolledtmaterialtfortreward;t 

tc)toffersttotsupplytanytcontrolledtmaterialtfortreward; 

td)tinitiatestortnegotiatestanytarrangementtinvolvingtthetgivingtoftatrewardtfortthetsupplytof,t 

ortfortantofferttotsupply,tanytcontrolledtmaterial;t 

 e)ttakestparttintthetmanagementtortcontroltoftatbodytoftpersonstcorporatetortunincorporatedt 

whosetactivitiestconsisttoftortincludetthetinitiationtortnegotiationtoftsuchtarrangements.” 

tFortpurposestoftthetabovetsectiont“controlledtmaterial”tistdefinedtbytsectiont32(8)tandt32(9)t 

astmaterialtwhichtincludesthumantcellstremovedtfromtthethumantbodytfortpurposestoft 

transplantationtexcludingtgametes,tembryostandtinterestinglytmaterialtwhichtistsubjectttot 

propertytbecausetoftantapplicationtofthumantskill. 

Sectiont32(2)toftthetAct43tfurthertmakestittantoffencetiftonetpublishestortadvertisest(whethertto

tthetgeneraltpublictorttotonetindividual)tthattyoutaretwillingttotselltortbuytanythumantmaterialt

fortpurposestofttransplantation.t 

Sectiont32(6)(a)tandt32(7)thowevertrespectivelytmakestpaymenttforttransport,tremoval,t 

preparation,tpreservationtandtstoragetoftbodilytmaterialtforttransplantationtpurposestastwelltast

thetreasonabletcompensationtfortlosstoftearningstandtexpensestincurredtbytthetdonort 

acceptable. 

                                                           
42tSectiont69toftthistActtstatestthattthetsubstantivetprovisionstoftthetActtwilltonlytcometintotforcetontdaystappoint

edtbytthetSecretarytoftStatetbytordertandtthattthetfulltimplementationtoftthetActtistnottexpectedttotbetbeforetthete

ndtoft2006. 
43tHumantTissuetActtoft2004. 
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tIntthetUnitedtKingdomtthetpunishmenttfortcontraventiontoftthetabovetlegislationstandtthet 

illegaltacttoftorganttraffickingtandtblacktmarketstinthumantorganstistnormallyt3tmonthst 

imprisonmenttandtortatfine.44tHowevertwelltformulatedtthistlegislationtistittdoestnotthelptthet 

600tpatientstwhothavetalreadytdiedtresultingtfromtatBritishtwaitingtlisttfortorganstthattint2003t

wastalreadytstandingtattatstaggeringtamounttoft6t000tpatients.45 

Int1990tatBritishtspecialist,tRaymondtCrocketttwastdeniedtfromthoningtpharmaceuticaltint 

Britaintforthistrestorativetunfortunatetbehaviortfortorchestratingtthetoffertoftkidneystfromttwot

Turkishtresidentstfortbetweent2,000tandt3,000tpoundststerlingtandtlaterttransplantingtthese 

tkidneystintotBritishtresidentstattatcosttoft66,t000tpoundststerlingtforteverytorgantrecipient.46 

Johnson47trecommendstthattintBritaintandtintothertpartstoftthetworldttoo,tistthattantexcesstoft 

considerationtistsettontcadaverictdonationtrathertthantteachingtBritishtsocietytabouttgivingt 

organstwhilettheytaretastyettalive.tHetrelatestthistbackttotperformancetandtblamestthetlawtast 

welltthetlawtmakerstfortnottmakingtittpossiblettotgivetorgans,tfortinstancetatkidney,twhiletonet

istalivettotantpettytsupportertwithouttspecialtconsenttfromtthetMinister.tThistenactmenttistliket

antenactmenttintatmajortnumbertoftthetworld'stdrivingttransplanttnationstincludingtSoutht 

Africa.tJohnsontremarkstencouragestthatttotincreasetorgantdonationtintBritaintthetgovernmentt

shouldtmajorlytconcentratetontatsignificanttexpansiontofttransplanttunitstandttransplantt 

coordinationtsystemtalltovertthetworldt.tFinancingtoftbiggertandtmoretscatteredtorgan 

ttransplanttunitstistonettechniquetintwhichtthetorgantsupplytcantbetexpandedtintBritaintint 

particular.48 

ThetHumantTissuetAct,tCh.t30toft2004twastsettfortamendmenttintAugustt2006.49tThist 

amendmenttwilltpresumablytassisttthetBritishtMedicaltAssociationtwithttheirtproblemst 

regardingtorgantshortages.50tThetprovisionstoftthetoldtsectionstoftthetActtstatedtthattevent 

wheretatpersontexplicitlytstatedtthatthetortshetwishesttotdonatettheirtorganstaftertdeath,tthatt 

thetfamilytoftsuchtpersontmusttstilltgivettheirtconsenttbeforetthetorganstoftthetorgantdonort  

                                                           
44Kishoret2005:t364. 
45tDailytNews:t2003. 
46tKishoret2005:t365 
47t1996:t1357. 
48tWighttandtCohent1996:t989-990 
49tDailytMailt(UnitedtKingdom):t2006.tThesetamendedtprovisionstoftthetHumantTissuetActtCh.t30toft2004taretn

ottyettavailable. 
50tDailytMailt(UnitedtKingdom):t2006. 
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maytbetharvested.51tThetamendedtprovisionstwilltmaketthetwishestoftthetorgantdonortfinaltand

tthetfamilytwilltnotlongerthavetthetrightttotfurthertconsentttotortrefusetsuchtorgantdonation.52t 

AtspokespersontfortthetBritishtMedicaltAssociationtcommentedtontthistnewlytamendedt 

legislationtstatingtthetfollowing:t 

“ThetBMAtistdeeplytworriedtabouttthetshortagetoftorganstforttransplantationtandtthetlosstoft 

lifetastatresult.tPeopletshouldtbetablettotdecidetwhatthappensttottheirttissuetortbodytaftert 

deathtandtthetBMAtwouldtencouragetindividualsttotmaketthattdecisiontandttalkttottheirt 

relativestaboutttheirtwishes.tIftpeoplethavetindicatedttheirtpreferencesttheirtwishestshouldtbe 

trespected.tIttwouldtalsothelptrelativestattatverytdifficultttimetoftbereavement.”53 

 

UnitedtStatestoftAmerica 

ThetUnitedtStatestoftAmericathastsimilarlytdiscoveredtatneedttotcontroltorganttradetandt 

transplantationthastreceivedtatnottastmuchtaststricttwayttotdealtwithtthetinstallmenttfortorganst

utilizedtforttransplantationtpurposes.tIntanytcase,tinstallmenttfortorganstiststilltviewedtast 

unlawful. 

ThetNationaltOrgantTransplanttAct54tstatestastfollowstregardingtthetsaletofthumantbodytparts: 

“Ittshalltbetunlawfultfortanytpersonttotknowinglytacquire,treceivetortotherwisettransfertanyt 

humantorgantfortvaluabletconsiderationtfortusetinthumanttransplantationtiftthettransfertaffects

tinterstatetcommerce.” 

Thetwordt“knowingly”tintthetabovetmentionedtpiecetoftlegislationtsuggeststthattiftonetsellstort

purchasestathumantorgantforttransplantationtwhiletactuallytbelievingtthattsuchtsaletortpurchase

tistlegaltthattonetwouldtintthisteventtnottbetfoundtguiltytoftcontraveningtthistAct.55tIttfurthert 

                                                           
51tSectiont27toftthetHumantTissuetAct,tCh.t30toft2004tstatedtintsubsectiont(1)tthattintatcodetoftpracticetdealingt

withtconsenttthetHumantTissuetActtmusttlaytdowntstandardstrelatingttotobtainingtconsenttfromtatpersontintatqual

ifyingtrelationshipttotthetorgantdonor.tSubsectiont(4)tsetstouttthethierarchytoftpeopletclosettotatdeceasedtpersontw

hotareteligiblettotgivetappropriatetconsentttotorgantdonationtoftthetdeceasedtperson. 
52tDailytMailt(UnitedtKingdom):t2006. 
53tDailytMailt(UnitedtKingdom):t2006. 
54tActt42tU.S.C.toft1984:tsectiont274(e) 
55tNationaltOrgantTransplanttActtoft1984. 
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impliestthattiftatpersontistbuyingtandtsellingtorganstwithouttthetknowledgetofthistcriminalt 

accountabilitytthenthetistfreetfromteverytpunitivetaction.56 

Atnongovernmentaltorganization,tknowntastOrgantWatch,tistbasedtattthetUniversitytoft 

California,tBerkeleytandttheytinvestigatetandtmonitortreportstoftviolationstregardingtthet 

procurementtandtdistributiontoftbodilytorganstforttransplantationtpurposes.57t 

ThetBellagiotTasktForce,58tatparttoftthetOrgantWatchtOrganization,tlocatedtandtwell-

knowntintthetUnitedtStatestoftAmericatfinishedttheirtargumenttagainsttcommercializationtoft 

humantorganstbytstating:t 

“Thattexistingtsocialtandtpoliticaltinequitiestaretsuchtthattcommercializationtwouldtputt 

powerlesstandtdeprivedtpeopletattstilltgravertrisk.tThetphysicaltwellbeingtoftdisadvantagedt 

populations,tespeciallytintdevelopingtcountries,tistalreadytplacedtintjeopardytbytatvarietytoft 

causes,tincludingtthethazardstoftinadequatetnutrition,tsubstandardthousing,tuncleantwatertand

tparasitictinfection.tIntthesetcircumstances,taddingtorgantsalesttotthistrostertwouldtbettot 

subjecttantalreadytvulnerabletgroupttotyettanothertthreatttotitstphysicalthealthtandtbodilyt 

integrity.tBecausetpersonstsellingttheirtorganstwouldtbetdrawntexclusivelytfromtthet 

economicallytdeprived,tregulationtcannottpreventtfundamentaltabuses.tTransparencytandt 

fairnesstcannottbetassured.” 

IntthetcasetoftU.S.tvtWang59tthetaccusedtwastchargedtwithtthetcontraventiontoftsectiont274(e)t

oftthetNationaltOrgantTransplanttAct60twhichtprohibitstthetsellingtofthumantbodytpartstwhicht

affectstinterstatetcommerce.t 

Wangtconspiredttotselltthetorgans,tparticularlytcorneas,toftexecutedtChinesetprisonersttot 

UnitedtStatestcitizenstfortusetintorganttransplantations.tDuettotthetfailuretoftgovernmentttot 

collecttrealtevidencetagainsttWangtorttotproperlytrecordttelephonictconversationstbetweent 

                                                           
56tNationaltOrgantTransplanttActt42tU.S.C.toft1984. 
57thttp://sunsite.berkeley.edu/biotech/organswatch/pages/cadraft.html:t20/09/2004. 
58tRothmantettal.t1997:t2741.tThetBellagiotTasktForce,tastexplainedtearlier,tistantinternationaltgrouptoftpeopl
etconsistingtoftmedicaltsurgeons,thumantrightstactiviststandtsocialtscientists,tdealttinttheirtreporttontissuestsu
chtasttransplantation,tbodilytintegritytandtinternationaltorganttrafficking 
59tNottreportedtF.tSupp.t2dt1999tWLt138930t(S.D.N.Y.) 
60tActt42tU.S.C.toft1984. 
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WangtandtothertaccusedtthetcourttdismissedtthetchargestagainsttWangtandtothertaccusedt 

persons. 

Iran 

Int2002tthetbuyingtandtsellingtoftkidneystintIrantwastreportedttotbetregulatedtbytatlegalt 

process.61tThettradetiststructuredtandtcontrolledtbyttwotgovernment-financedtNGOst 

-tCharitytAssociationtfortthetSupporttoftKidneytPatientst(CASKP)tandt 

-thetCharitytFoundationtfortSpecialtDiseasest(CFSD).t 

ThetresponsibilitytoftCASKPtisttotputtprospectivetrecipientstandtdonorstintcontacttwithteacht 

other,tandtprearrangedthealthtcheckttotguaranteetthetcompatibilitytoftdonorstandtrecipientstand

tthetpsychologicaltstabilitytoftdonors.tAftertthettransplantationtthetCFSDtistrequiredtbytlawttot

paytthetdonortatsumtoft$1,t219,twhichtistprovidedtthroughtgovernmentaltfunds.tRecipientst 

oftentassuretdonorstsecuretformstoftemploymenttortmoneytintthetformtoftcompensationtaftert 

thettransplant.62 

ThetorganttransplantationtstatutesthavetrecentlytbeentamendedtintIranttotprohibittsuchtorgant 

purchasestandtsales.tThetlawthowevertallowstdonationtbeforetdeathtamongtrelativestastwelltast

non-relativestintorderttotreducetthetdeathstduettotlacktoftorgans.t63 

 

SritLanka 

ThetSritLankantLegaltDivisiontwastfoundedtint1967tandtcontinuesttotprovidetguidancetont 

matterstoftinternationaltlawttotalltbranchestoftthetMinistry: 

-tSritLankatDiplomatictMissionstabroadt 

                                                           
61thttp://www.flonnet.com/fl1907/19070730.htm:t30/06/2005;tLarijani,tZaheditandtGhafouri-Fardt2004:2540 

 
62thttp://www.flonnet.com/fl1907/19070730.htm:t30/06/2005;tLarijani,tZaheditandtGhafouri-Fardt2004:2540 
63tBagherit2005:t4160;tLarijani,tZaheditandtGhafouri-Fardt2004:2540. 
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tOthertMinistriestandtGovernmenttDepartmentstinvolvedtintforeignttransactions,tcoveringtat 

widetrangetoftissuestincludingtforeigntdevelopmenttassistance,tinternationalttrade,tshippingt 

andtciviltaviationtandtsecuritytrelatedtmatters.64 

tSincet1967tSritLankathastalsotimplementedtlegislationttotdealtwithtthetorganttradetandtothert

matterstoftdonationtforttransplantationtintSritLanka.tActt48toft1987tstatestintSectiont17tthattno

tpersontcantbuy,tselltortdisposetoftanytbodilyttissuetortbodilytorganstfortthetpurposestoftorgant

transplantationtfortvaluabletconsideration.65 

 

Australia 

AustraliatduettotitstspecificthealthtcaretsystemtandtstricttLegislativetandtAdministrativet 

sanctionstagainsttOrgantTradethastrelativelytfewtincidentstoftillegaltorganttradetcomparedtwith

tothertcountriestaroundtthetworld.66 

Sectiont38ttotsectiont40toftthetHumantTissuetActtoft1982tintVictoriatmakestthetsellingt, 

purchasingtortadvertisingtoftanythumanttissuetortorganstfortorganttransplantationtistconsidered

tastantoffencetunlesstthetgovernmenttgrantstthetpermission.t 

Punishmenttfortbuyingtandtsellingtofthumanttissuestandtorganst:tFinetoft$t5,000 

Punishmenttfortpurchasetandtsaletoftsuchthumanttissuestandtorgans:tFinetoft$10,000t 

Australiantdollarstortsixtmonthstimprisonmenttwilltbetgiven. 

tPunishmenttfortadvertisementtpurchasetortsellthumanttissuetfortthetpurposetoftorgant 

transplantationt:tFinetoft$5,00067 

ThetTransplantationtandtAnatomytAct68toftSouthtAustraliatalsotprohibitstthetsellingtoft 

bodilyttissue.69tHeretintthetphraset‘Sellingtoftbodilyttissue’70t“tissue”tincludestantorgantortpartt

oftathumantbodytortatsubstancettakentfromtthethumantbodytortanytparttthereof. 

                                                           
64thttp://www.slmfa.gov.lk/division.asp?mode=viewdivisiondetails&ID=DV06 

 
65tActtNo.t48toft11tDect1987.tCurrentlytnotothertinformationtistavailabletregardingtthistActtandtitstpropert 

citation. 
66tKingtandtSmitht1998:t5. 
67tHumantTissuetActt9860toft1982. 

http://www.slmfa.gov.lk/division.asp?mode=viewdivisiondetails&ID=DV06


37 
 

UnliketothertcountriestaroundtthetglobetAustraliatduettotitststringenttlawstandtdisciplinedt 

administrativetauthoritiestdidtnottcaterttotanytcasetbeforet1998tontorganttransplantation,t 

excepttfortonetcasetint1990twheretatBangladeshitstudenttwantedttotsellthistkidneyttotthetRoyal

tMelbournetHospital.tButtthethospitaltimmediatelytconsideringtittillegaltandtunethicaltdeclined

tthet offer.71 

 

 

 

 

                                                                                                                                                                                         
68tActt11toft1983. 
69tSectiont35(1)tandt35(2)toftthetTransplantationtandtAnatomytActt11toft1983tstatestthetfollowingtcontractstwillt

betvoid:t“(1)tSubjectttotthistsection,tatcontracttortarrangementtundertwhichtatpersontagrees,tfortvaluabletconsider

ation,twhethertgiventorttotbetgiventtothimselftorttotanothertpersont–t 

(a)ttotthetsaletortsupplytofttissuetfromthistbodytortfromtthetbodytoftanothertperson,twhethertbeforetortafterthist 

deathtortthetdeathtoftthetothertpersons,tastthetcasetmaytbe; 

t(b)ttotthetpost-

mortemtexaminationtortanatomicaltexaminationtofthistbodytafterthistdeathtortoftthetbodytoftanothertpersonstaftert

thetdeathtoftthetothertperson,tistvoid.t 

(2)tAtpersontwhotenterstintotatcontracttortarrangementtreferredttotintsubsection 

t(1)tistguiltytoftantoffencetandtliablettotatpenaltytnottexceedingtfivetthousandtdollars.”tSectiont35(7)toftthetActt 

abovetthentspecifiestthat:t“Atpersontshalltnottknowinglyt–t 

(a)tpublishtortdisseminatetbytnewspaper,tbook,tbroadcasting,ttelevision,tcinematographtortothertmeans;tort 

(b)texhibitttotthetpublictviewtintanytplace,tantadvertisementtrelatingttotthetsellingtortbuyingtintAustraliatofttissuet

ortoftthetrightttotremovettissuetfromtthetbodiestoftpersonstunlesstthetadvertisementtandtthetformtandtwordingt 

thereofthavetbeentapprovedtintwritingtbytthetMinistertandtthetadvertisementtcontainstatstatementttotthatteffect.” 

tThetHumantTissuetActt164toft1983toftNewtSouthtWalestintsectiont32talsotprohibitstthettradingtinttissue.tUndert

sectiont24toftthetHumantTissuetTransplanttActtoft2005toftthetNortherntTerritorytandtsectiont27toftthetHumant 

TissuetActt118toft1985toftTasmaniatcertaintcontractstandtarrangementstaretprohibitedtfromtbeingtenteredtinto.t 

Thesetincludetcontractstandtarrangementstfortthetsaletortsupplytofttissuetfromtthetbodytoftanotherthumantperson.t

ThetTransplantationtandtAnatomytActtoft1979toftQueenslandtalsotundertsectiont40ttotsectiont42tprohibitstthet 

unauthorisedtbuyingtortsellingtortadvertisingttotbuyttissue.tUndertsectiont29toftthetHumantTissuetandtTransplantt

Acttoft1982toftWesterntAustraliatonetistalsotprohibitedtfromttradingtinttissuetandtundertsectiont30tonetistprohibit

edtfromtplacingtadvertisementstrelatingttotthetbuyingtoftsuchttissue 
70tThesetstatutestincludetsectiont3toftthetHumantTissuetActt9860toft1982toftVictoria,tsectiont3toftthet 

TransplantationtandtAnatomytActt11toft1983toftSouthtAustralia,tsectiont4toftthetHumantTissuetActt164toft1983t

oftNewtSouthtWales,tsectiont4toftthetHumantTissuetTransplanttActtoft2005toftthetNortherntTerritory,tsectiont3t 

oftthetHumantTissuetActt118toft1985toftTasmaniatandtsectiont3toftthetHumantTissuetandtTransplanttActtoft1982

toftWesterntAustralia.tSectiont4t(1)toftthetTransplantationtandtAnatomytActtoft1979toftQueensland,thowever,t 

definest“tissue”tastfollows: 

“Tissuetmeanst--t(a)tantorgan,tbloodtortparttof—

t(i)tathumantbody;tort(ii)tathumantfoetus;tort(b)tatsubstancetextractedtfromtantorgan,tbloodtortparttof—

t(i)tathumantbody;tort(ii)tathumantfoetus;tbuttdoestnottinclude—

t(c)timmunoglobulins;tort(d)tlaboratorytreagents,tortreferencetandtcontroltmaterials,tderivedtwhollytortintpartt 

fromtpooledthumantplasma. 
71tKingtandtSmitht1998:t3. 
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Brazil 

IntBrazil,tamongtthetcommontpeopletthetconcepttoft“CompensatedtGifting”tistverytpopular.t 

Oftentthetprospectivetdonorstintthetgreedtoftreceivingtpermanenttemployment,tsecuredt 

housingtandtothertmaterialtbenefitstfromtthetrecipientsteasilytgivetconsentttotsellttheirt 

organs.72 

tAttpresenttintBraziltthetConstitutiontoftthetFederativetRepublictoft1988tstatestintSectiont199

tthattorganstandtotherttissuetremovedtfortpurposestoftorganttransplantation,ttherapytortresearch

taretprohibitedtfromtbeingtthetsubjecttoftcommercialization.73 

Itthastbeentrecommendedtintthistwaytthattremunerationtfortthetsensibletestimationtoftthetorgan

tandtremunerationtfortrestorativetcoststandtdifferenttmisfortunestoftthetgivertdoestnottfallt 

undertthetprohibitorytsegmentstoftvarioustActstintdifferenttnationstandtthistisn'ttthetaimtoftthet

lawmakertintthesetnations. 

 

Egypt 

ThetEgyptiantParliament’stlegislativetcommitteetrevisedtthetEgypt’stOrgantTransplanttLawt 

whichtfurthertincludedtharshertpunishmentstintthetstatutes. 

EgypttpassedtthetlawstrelatingttotOrgantTransplantationtint2010ttotattemptttotchecktthet 

exchangetoftorgans.tManytpoortpeopletintEgypttsellttheirtkidneysttotfulfillttheirtdaily 

tnecessities. 

Articlet6toftLawtno.t5trestrictstthetsaletandtpurchasetofthumantorganstandttissues. 

Amendments: 

Articlet17:tAnytpersontwhotremovestantOrgantfromtthethumantbodytwithtthetexpectationtoft 

illegallyttransplantingtit. 

                                                           
72thttp://www.flonnet.com/fl1907/19070730.htm:t27/06/2005. 
73tConstitutiontoftFederativetRepublict5tOctt1988. 
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Punishmentt:tFinetminimumtLEt5,00,000tandtmaximumtLEt1milliontandtimprisonmenttoft10

tyears. 

Iftthistfurthertcausestdeatht 

Punishment:tLifetdetainmenttandtfinetoftLEt5,00,000tandtLEt1tMillion 

 

Demonstrationtontatlivingtperson 

Punishment:tImprisonmenttoft7tyearstandtiftthistresultstintthetdeathtoftthetBenefactortthent 

stricttdetainmenttandtfinetoftLEt1,00,000ttotLEt2,00,000. 

Articlet18,19,20, 23tandt24tweretadditionallytaffirmedtfortharshertdisciplines. 

ThetWorldtHealthtOrganizationt(WHO),twhichthastbeentobservingttransplantttourismtaroundt 

thetworld,tconsiderstEgypttast"atcenter"tfortorganttraffickingtpositioningtittamongtthetbesttfive

tnationstacrosstthetworld.t 

AstindicatedtbytWHO,tEgypttistthetbesttorganttransplanttshowcasetintthetMiddletEast.t 

Beforet2010tamendment15monthtsentencetfortatspecialisttdiscoveredtblameworthytoftinclusion

tintunlawfultorganttransplantationtwastthetharshesttpunishment.t 

Articlet2toftLawtNo.t5tstipulatestthattittisn'ttpermittedttottransplanttantorgantortparttoftant 

organtorttissuettotanothertindividualtexcepttiftthististimportantttotsparetthetlifetoftthet 

individualttotwhomtthetorgantistbeingttransplanted,tontconditiontthatttheretistnotelectivet 

methodtfortsparingtthetlifetoftthetpatienttandtittdoesn'ttrepresenttanytperilttotthetcontributor.t 

Articlet3trestrictsttransplantingtorganstfromtEgyptiansttotnonEgyptians,texcepttiftthet 

benefactortandtthetbeneficiarythavetbeentrelatedtortmarriedtfortnotlesstthantthreetyears.t.t 

Articlet20:tThosetdiscoveredtblameworthytoftdisregardingtthetlaw,tnotwithstandingtatmoneyt 

relatedtpunishmenttoftamongsttLE50,000tandtLE200,000.t 

ThetfundamentaltstandardtintthetEgyptiantlawtistthattanyttransplantationtthatthappenstoughtttot

havetbeentgiventbytthetbeneficiary'strelatives.tIntanytcase,tfortthetsituationtthattthetbenefactort
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istatnonrelative,tthetlawtexpressestthattatboardtbetmadettotguaranteetthatttheretaretnotinfringe

menttoft thetEgyptiantlaw.t 

Int2009,tEgyptiantauthoritiestcaughtt12tspecialiststandteighttmedicaltattendantstassociatedtwith

tatglobaltorganttraffickingtring.tFourtauthorizedtprivatethealingtcenterstandtsixtresearchtcenters

tweretdiscoveredtbeingtantactivetparttoftthetglobalttrade,tandtthetpolicetfoundtatlargetamountt 

oftgoldtintthetownershiptoftthetguiltytparties. 
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Chaptert4 

Thetethicaltandtlegaltframeworktagainsttorganttrade 

tIntroduction 

tIntthetpasttdecadestatnumbertoftInternationaltstandardsthavetbeentdevelopedttotcreatetatcompr

ehensivetethicaltandtlegaltframework,tconsistingtoftguidelinestandtbindingtlegaltinstruments,t 

thattmaketittpossiblettot: 

a)tprohibitttradetofthumantbodytparts,tandt 

b)tcombattandtpreventttraffickingtinthumantbeingst(THB),t 

includingtfortthetremovaltoftorgans,tandtprotecttandtassisttvictimstofttrafficking.t 

Internationaltorganizations,tsuchtastthe: 

tThetUnitedtNationstGeneraltAssembly,t 

ThetWorldtHealthtOrganization,t 

ThetWorldtMedicaltAssociation,t 

tThetTransplantationtSocietytandtthetInternationaltSocietytoftNephrologyt(intthetjointt 

DeclarationtoftIstanbul) 

tAllthavetmadetimportanttprovisionsttothelptcurbtthetgrowingtproblemtofthumanttraffickingt 

andtorganttrafficking. 
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WorldtHealthtOrganizationt 

Betweent1987tandt2010tthetWHOt(andtitstWorldtHealthtAssembly)thastbeentworkingttowards

tethicaltstandardstintthetfieldtofthumantorgantandttissuetdonationtandttransplantation. 

tInt1991tthetfirsttversiontoftthetGuidingtPrinciplestontHumantOrgantTransplantationtwast 

adopted:tfocusingtontkeytissuestsuchtastfreetandtvoluntarytinformedtconsenttandtnon-

commercializationtofthumantorgantandttissues74t. 

tThesetGuidingtPrinciplestweretupdatedtint2008,texpandingtthetprohibitiontoftsaletortpurchaset

oftorgans,tandtconcentratingtontthetrelationshiptbetweentorgantsalestandthumanttrafficking.t 

Int2010tatrevisedtversiontoftthetGuidingtPrinciplesthastbeentpublished,twhichthastadoptedt 

‘measuresttotprotecttthetpooresttandtvulnerabletgroupstfromttransplantttourismtandtthetsaletof

torganstandttissues.’tThetrevisedtGuidelinestcalledtfortspecialtattentionttotthetinternationalt 

traffickingtinthumantorganstandttissues75t.t 

ThetWHOtguidelinestaretnottlegallytbindingtontthetmembertcountriestbuttprovidetuniformt 

guidancettothealthtauthoritiestandtprofessionalstaroundtthetglobe. 

 

tWorldtMedicaltAssociation 

Astearlytast1985tthetWorldtMedicaltAssociationt(WMA)thadtissuedtatStatementtontLivet 

OrgantTrade76t,tstatingtthetWMAt‘condemnstthetpurchasetandtsaletofthumantorganstfor 

ttransplantation,tandtcallstontgovernmentsttottaketeffectivetstepsttotpreventtthetcommercialt 

usetofthumantorgans.’t 

AndtintOctobert2000tthetWorldtMedicaltAssociationt(WMA)tadoptedtitstStatementtont 

HumantOrgantDonationtandtTransplantation.tIttpromotedtethicaltprinciplesttotgivetguidance

ttotmedicaltassociations,tphysicianstandtotherthealthcaretproviderstintissuestrelatingttotorgant 

                                                           
74tWHO,tWorldtHealthtAssembly.tResolutiontWHAt42.5tont‘preventingtthetpurchasetandtsaletofthumantorgans’,t

andtResolutiontWHA44.5tont‘Guidingtprinciplestonthumantorganttransplantation’,t1991. 
75tWHOt2010,tRevisedtGuidingtPrinciplestontHumantCell,tTissuetandtOrgantTransplantation.tResolutiontWHA 

63.22 
76tWMAtStatementtontLivetOrgantTrade,t1985. 
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donationtandttransplantation.tMaintconcentrationtwastontthetuniversaltprincipletoftnon-

commercializationtofthumantorgans. 

tParagrapht30toftthetWMAtStatementtsaid:t‘Paymenttfortorganstmusttbetprohibited.tAt 

financialtincentivetcompromisestthetvoluntarinesstoftthetchoicetandtthetaltruistictbasistfort 

organ tdonation.tFurthermore,taccessttotneededtmedicalttreatmenttbasedtontabilityttotpaytist 

inconsistenttwithtthetprinciplestoftjustice.tOrganstsuspectedttothavetbeentobtainedtthrought 

commercialttransactiontmusttnottbetacceptedtforttransplantation.tIntaddition,tthet 

advertisementtoftorganstint exchangetfortmoneytshouldtbetprohibited.’ 

tIntOctobert2006,tthetWMAtGeneraltAssemblytrevisedtitstStatementtandtreiteratedtits 

tprohibitiontoftcommercialism77t.tIttalsotprovidestguidelinestliketWHOttothealthtprofessionalst

andtphysicianstandtistalsotnottlegallytbinding. 

ThetDeclarationtoftIstanbult 

tThetDeclarationtoftIstanbult(DOI)ttotguidetthetprofessionaltbehaviortoftphysicianstandthealtht

caretinstitutions78tandtistnottatlegallytbindingttreaty.t 

Ittprovidestatsettoftmoraltprinciplesttotgoverntorgantdonationtandttransplantationtintgeneral,tas

twelltastpracticetproposalsttotcombat,tcurbtandtpreventthumantorganttrafficking79t.t 

IttistsimilarttotthetDeclarationtoftHelsinkitthattwastadoptedtbytthetWorldtMedicaltAssociationt

int1964.tThetvoluntarytnaturetoftthetDOItdoestnot,thowever,tpreventtthetincorporationtoftits 

tprinciplestintotnationaltlegislationtandtregulations.t 

ThetimmediatetcausetfortsettingtuptthetDOItint2008,twastthetgrowingtawarenesstoftthetglobalt

phenomenontoftorganttraffickingtwhichtwastdefamingtthetimagetofthealthtprofessionalstandt 

hospitals.tUsingtthetorganstfromtpoor,tvulnerabletandtpoorlytcompensatedt'donors',toriginating

tmainlytfromtPakistan,tIndia,tEgypt,tthetPhilippines,tChinatandtColombia.t 

                                                           
77tWMAtStatementtontHumantOrgantDonationtandtTransplantation,tadoptedtbytthet52ndtWMAtGeneralt 

AssemblytintEdinburgh,tOctobert2000. 
78tDanovitchtGM,tChapmantJtettal.,tOrganttraffickingtandttransplantttourism:tthetroletoftglobaltprofessionalt 

ethicaltstandardst–tThet2008tDeclarationtoftIstanbul.tTransplantation,t2013;t95:t1306-12. 
79t6tSteeringtCommitteetoftthetIstanbultSummit,tOrganttraffickingtandttransplantttourismtandtcommercialism:tthet

DeclarationtoftIstanbul,tLancett2008;t372:t5-6. 
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Intreactionttotthis,tthetTransplantationtSociety,ttogethertwithtthetInternationaltSocietytfort 

Nephrologyt(ISN),tdevelopedtthetDOItastatguidancetdeclaration. 

 

UnitedtNationstPalermotProtocol 

tThetUnitedtNationstPalermotProtocoltistantadditionttotthetUNtConventiontagainstt 

TransnationaltOrganisedtCrimetoftMayt200080t.tItstfullttitletis:t‘Protocolttotprevent,tsuppresst

andtpunishttraffickingtintpersonstespeciallytwomentandtchildren’,twhichtmakestittcrystalt 

cleartthattittconcentratestonttraffickingtofthumantbeingst(THB).t 

ThetProtocoltgivestatinclusivetdefinitiontoftTHBtintArticlet3(a),tandtincludesttraffickingtfort 

theteliminationtoftorganstastatformtoftexploitationtoftpersonst.t 

Astitthastbeentdescribedtbefore,tthetmaintconcepttintthistprotocoltprovidestthattfort'trafficking 

tinthumantbeings'ttotbetrecognizedtastorganizedtcrimetittmusttnecessitatetalltoftthreetelements: 

 tantactiont(recruitment,ttransport),t 

 thetmeanstusedttotachievetthattactiont(deception,tfraud,tcoercion),tandt 

 thetpurposet(exploitationtintcasetoftorgantremoval)81t. 

tBecausetoftitstextensivetdefinitiontandtextenttoftwhattconstitutest'traffickingtinthumantbeings',

tthistProtocolthastbeentadoptedtbytothertinternationaltandtEuropeantorganizationstastthet 

foundationtfortlawtenforcementtprocedurestagainstthumantandtorganttrafficking.t 

 

 

 

 

                                                           
80tUNtProtocolttotprevent,tsuppresstandtpunishttraffickingtintpersons,tespeciallytwomentandtchildren,tsupplementi

ngtthetUNtConventiontagainstttransnationaltorganisedtcrimet(PalermotProtocol),t2000. 
81tUNODCt,UnitedtNationstConventiontagainsttTransnationaltOrganizedtCrimetandtthetProtocolstthereto,tViennat

2004. 
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WeaknesstoftthetPalermotProtocol 

tAlthoughtitthastservedtastatgoodtinstrument,tthetPalermotProtocoltalsothastantinherentt 

weakness.tThetProtocoltwastestablishedtmainlyttottaketactionttotthethazardtposedtbytglobalt 

organizedtcrimetnetworkstdealingtinthumanttrafficking.t 

However,tfromtthetperceptiontoftillegaltorgantremovaltandttransplantationtintbroad,tittistbyt 

notwaytalwaystcleartthattallegedtcommercialttransplantstfulfilltthetnotiontoft'trafficking'tandt 

thattthesetactstfulfilltthetthreetcriteria.t 

Fortinstance,tintcasestofttransplantttourismtrelatingttotFilipinotorgantsellers,tittmaytbethardttot

provetthattthesetsellerstweretactuallyttraffickedt(e.g.tusetoftforce);tthereforetthesetorgantsales 

t(althoughtillegal)tcannottbeteasilytprovedtastTHBOR,tandtchargedtastattraffickingtoffencet 

(undertthettermstoftthetPalermotProtocoltortnationaltantitraffickingtlegislation).tThistmakestthe

tinvestigationtandtprosecutiontmuchtmoretdifficult. 
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Chapter 5 

InternationaltCaset–tStudies and Observations 

SouthtAfricat–tThetNettcaretCase 

Starttoftinvestigation:t2003 

Charges:tfraud;tforgery;tuttering;tunlawfultacquisition;tusetortsupplytofttissue,tbloodtort 

gametet(minors);tusetortpossessiontoftproceedstunlawfultactivities;tillegaltreceipttoft 

paymentst(minors) 

“Aftertseventyearstoftobfuscationtandtdenial,tSouthtAfrica'stlargesttprivatethealthcaretgroup,t

Nettcare,tfinallytconfessedttotitstroletintatcash for 

kidneystschemetandttotbenefitingtfromtassociatedtinternationalttraffickingtoftlivingtdonors.tNet

tcare’stconvictiontintthetDurbantcommercialtcrimestcourttistsaidttotbetatworldtfirstt--

tnototherthospitaltgroupthastbeentfoundtguiltytoftsupportingtantorganizedttraffickingtschemetd

ealingtintorgans.”82 

 

SignalstoftIllegaltActivities 

Int2003,touttoftantacttoftconscience,tatwhistletblowerttoldtthetpolicetabouttillegalt 

transplantationtthatttooktplacetattNettcare’sthospital,tSt.tAugustine’stlocatedtattDurban83. 

IttwastalsotsuspectedtthattillegalttransplantstalsottooktplacetintCapetTowntandtJohannesburg. 

Intfurthertinvestigations,tantAmericantanthropologist,tatSouthtAfricanttransplanttsurgeontandt 

surgeonstfromtothertcountriestalsotaccusedtNettcaretandtitsttransplanttsurgeons.84 

 

                                                           
82tKocketttF.tIsraelt&tSouthtAfrica:tNetcaretcoughstuptabouttillegaltorganttrafficking.tMailt&tGuardiantOnline.t 
83tvv 
84tSchepertHughestNtRottentTrade:tMillenialtCapitalism,tHumantValuestandtGlobaltJusticetintOrgantTrafficking.t

Journaltofthumantrights.2003 
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CriminaltInvestigation 

WhentthetpolicetfoundtabouttthetillegalttransplantationstgoingtontattNetcare’sthospital,tStt 

Augustine;ttheytfirsttresearchedttransplanttintgeneraltandtthetlawtregulatingtit,tThetHumant 

TissuetAct. 

AntOrgantBroker,tatlocaltcoordinator,tatnephrologist,tattransplanttcoordinatortandtat 

translatortwastconsequentlytarrested. 

ModustOperandi 

ThetillegalttransplantstattSt.tAugustine’ststartedtwhentantIsraelitOrgantbrokertapproachedt 

Netcaretint2001.tHistpropositiontwastthatthetwouldtprovidetwelltpayingtIsraelitpatientstintneed

toftKidneytandtpaidtsupplierstwillingttotselltonetofttheirtkidneys.tNetcaretwouldtprovidet 

transplanttservices. 

IntSouthtAfricatattthisttimettheretwastatministerialtpolicytintplacetthattrequiredtallttransplantst

betweentnontrelatedtdonorstandtrecipientsttotobtaintpriortapprovaltfromtatMinisterialtAdvisory

tCommittee. 

Netcaretandtitstaccomplicestmadetalltsupplierstandtrecipientstsigntpaperstthattsaidttheytweret 

relatedtwhentintfactttheytweretnot. 

 

Lawstandtchargest 

AttthettimetoftthetillegalttransplantationstattSt.tAugustine’s,tSouthtAfricatdidtnotthave 

tlegislationtspecificallytprohibitingttraffickingtintpersonstfortthetpurposetoftorgantremoval.t 

Twotlawstweretapplied,tThetHumantTissuetActt(datingtfromt1983),tandtthetPreventiontoft 

OrganisedtCrimetActt(datingtfromt1998).tNonetoftthemtweretwelltsuitedttotthetsituation.tThet

HumantTissuetActt“wastoldtandtbadlytwritten”,tastonetoftthetrespondentstexpressedtitt[R].t 

Onetoftthetmaintloopholestintthistlawtwastthattittonlyttargetedtpersonstortorganizationstthatt 

receivedtfinancialtremunerationtfortantorgan.tThetbuyingtoftorganstwastthustnottillegal.tIttwast

alsotnottillegaltfortsocalledtauthorizedtinstitutionsttotaccepttmoneytfortantorgant[D2].tThet 

chargestthattweretbrought,tvariedttotsometextenttbetweentthetdefendants.tButtintthetcharget 
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sheettissuedtint2010t–

twhichtcontainedtchargestagainsttNetcare,tthet2ttransplanttcoordinators,tthet4tsurgeons,tthet 

nephrologisttandtonetoftthetinterpreterst–

tthetmajoritytoftchargestthattweretusedtweretspecified.tThesetwere:tfraud,tforgery,tuttering,t 

unlawfultacquisition,tusetortsupplytofttissue,tbloodtortgametet(minors),tusetortpossessiontoft 

proceedstfromtunlawfultactivities,tandtillegaltreceipttoftpaymentst(minors)t[D1,tD2]. 

tJudgmentt 

Sincet2003,t12tpeoplethavetappearedtintcourttrecords,t12thavetbeentindictedtandt6thavetbeent 

convicted.tInt2010tthetNetcarethealthtgrouptwastconvicted.tNetcaretwastfinedtRandt4-

milliont(approximatelytUS$380.000)tfortitstroletint109tillegaltoperationstattSttAugustine's 

tinvolvingtnonrelatedtdonorstandtrecipients.tFivetoftthesetoperationstinvolvedtminors,twhichtis

talsotillegal,teventwithtparentaltconsent.tNetcaretalsotforfeitedtR3,8milliont(approximatelytUS

$345.000)ttotthetAssetstForfeituretUnit.tInttermstoftthetpleatagreementtfinalisedtintcourt,t 

criminaltchargestweretwithdrawntagainsttFriedlandtastNetcare'stchieftexecutivet[R,tD1].tThet4t

surgeonstandt2ttransplanttcoordinatorstwhotweretaccusedtoftinvolvementtintthetillegal 

ttransplantstweretarrestedtint2004tandt2005tbuttreleasedtontbail.tInt2011ttheytrequestedtat 

permanenttstaytoftprosecutionttotthetKwazuluNataltHightCourttintDurbantwhichtwastgrantedt 

totthemtont14tDecembert2012t[R,tD3].tThetcourttgrantedtthemtthetpermanenttstaytbecausetoft

“antinordinatetdelaytintdoingtwhatthadttotbetdonettotfacilitatetthetbeginningtoftthettrialtandt 

drivingtitttotitstconclusion”t. 
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RepublictoftKosovot-tThetMedicustClinictCase 

tStarttoftinvestigation:t2008 

Charges:tTraffickingtintpersons,torganizedtcrime,tunlawfultexercisetoftmedicaltactivity,t 

abusingtofficialtpositiontortauthority,tgrievoustbodilytharm,tfraud,tfalsifyingtdocumentst 

falsifyingtofficialtdocuments 

“AntEU-ledtcourttintKosovothastfoundtfivetpeopletguiltytintconnectiontwithtathumant organ-

traffickingtring.tThetfivetaretaccusedtoftcarryingtouttdozenstoftillegalttransplantstattthet 

MedicustClinictintthetcapital,tPriština.tMeanwhilettwotformertgovernmenttofficialstalsot 

chargedtintthetcasethavetbeentclearedtoftinvolvement.”t85 

Modustoperandi 

IntMarcht2005ttheturologist/ownertoftMedicustClinict(U)tattendedtthettwentiethtAnnualt 

CongresstoftthetEuropeantAssociationtoftUrologytintIstanbul,tTurkey.tTherethetdiscussedtthet 

needttotmaketkidneyttransplantstavailabletfortthetKosovotpeople.tThesettransplantstattthettimet

didtnotttaketplace,tduettotatlacktoftmedicaltexpertisetinttransplanttsurgery.86 

tAftertexpressingthistdesirettotreceivetassistancetintlocatingtatmedicaltexpert,thetwastprovidedt

thetcontacttdetailstoftatTurkishttransplanttsurgeont(V)t[D1]tUtandtVtcontactedteachtother.t 

TogethertwithtXt(thetdirectortoftMedicus)tandtantIsraelitorgantbrokert(M)ttheytplannedttot 

performtkidneyttransplantstintKosovo.tIntDecembert2007tUtappliedtfortVttotbetlicensedtastat 

nonKosovarthealthtprofessional,twhichtwastgrantedtbytthetMinistrytoftHealtht(MOH)tint 

Januaryt2008. 

ThetorgantsupplierstcametfromtIsraelt(4),tTurkeyt(3),tMoldovat(1),tRussiat(3),tUkrainet(2),t 

Kazakhstant(1)tandtBelarust(1).tOft9tindividuals’ttheirtnationalitytistunknownt[D3].tMosttwere

t20…30tyearstold. 

                                                           
85tBBCtNewstEurope,tMedicus:t5tguiltytintKosovotHumantOrgantTradetCase. 
8686tEuropeantCommissiontDirectoratetGeneraltHometAffairs,tPreventiontoftandtfighttagainsttcrimet2007-
2013.tActiontgrantst2011.tTargetedtagainsttproposals. 
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RecipientstcametfromtUkrainet(1),tIsraelt(14),tTurkeyt(1),tPolandt(1),tCanadat(1)tandt 

Germanyt(1).tOft5trecipientstthetnationalitytistastyettunknown.tRecipientstweretgenerallytovert

50tyearstoftage.tTheytweretilltandtdesperatetfortatsolutionttotsavetthemtfromtyearstoftdialysis. 

Judgment 

Ont29tAprilt2013tUtandtXtweretfoundtguiltytofttraffickingtintpersonstandtorganizedtcrime.t 

Thetothertaccusedt(includingtU)tweretfoundtguiltytoftunlawfultexercisetoftmedicaltactivity.t 

Thetchargestabusingtofficialtposition,tgrievoustbodilytharm,tfraudtandtfalsifyingtdocumentst 

weretrejected.tUtreceivedt8tyearstimprisonmenttandt€10.000tfine.tXtreceivedt7tyearstandt3t 

months,tandtat€10.000tfine. 
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UnitedtStatest–tThetRosenbaumtCase 

Starttoftinvestigation:t2008 

Charges:tbrokeringtinthumantorganstandtconspiracy 

“tThetman,tLevytIzhaktRosenbaum,tpleadedtguiltytfortOrgantTraffickingtintUnitedtStates;t 

admittedtintfederaltcourttthatthethadtbrokeredtthreetillegaltkidneyttransplantstfortpeopletint 

NewtJerseytintexchangetfortpaymentstoft$120.000tortmore.”87 

Signalstoftillegaltactivities 

Int1999tthetFBItinitiatedt‘OperationtBidtRig’:tantextensivetinvestigationtintotcorruptiontoft 

severaltpublictofficialstintNewtJerseytandtmoneytlaunderingtinttaxtevasiontwithintthetorthodox

tJewishtcommunity.tOnetoftthetinvolvedt(“D”)twastrunningtatfraudulenttinvestmenttoperationt

intrealtestate.tWhenthistschemetcollapsedtint2006,thetwastarrestedtandt‘turnedtinto’tatFBIt 

informant.tDtfullytcommittedthimselfttotthetoperation.tIntFebruaryt2008,thetsuddenlytinformed

tthetFBItthatthistwife’stgrandfathertwastpurchasingtatkidneytthroughtantorgantbrokertnamedt

LevytIzhaktRosenbaum.88 

Modustoperandi 

IttwastestablishedtintcourttthattRosenbaumthadtbeentbrokeringtintkidneystsincetattleastt2001,t 

astatdefendant’stwitnesststatedtthatthethadtreceivedtatkidneytfromtatpaidtsuppliertintthattyeart 

[D1].tThetundercovertoperationtrevealedtRosenbaum’stmodustoperandi.tFirst,thetwouldtaskt 

thetrecipienttwhotapproachedthimtforthelptfortatbloodtsamplettotfindtatmatchingt‘donor’t 

willingttotselltatkidney,twhottypicallytwouldtbetlocatedtbythistassociatestintIsrael.tRosenbaumt

wouldtarrangetfortthetsupplierttottravelttotandtbethousedtintthetUnitedtStates,twherethetortshet

wastlookedtaftertbytonetofthistassociatestthroughouttthetpretransplanttprocedures.tRosenbaumt

wouldthelptthetpatienttandtthetsupplierttotcoordinatetatcovertstoryttotmisleadthospitaltstafftinto

tbelievingtthattthetdonationtwastatpurelytvoluntarytact.tFinally,thetwouldtdemandtfulltpayment

tbytthetdatetoftthettransplant. 

                                                           
87tThetassociatedtpress.tGuiltytpleatoftchargestoftsellingtkidneys,tNewtYorktTimes,t2011. 
88tSchepertHughestN.tThetBodytoftthetTerrorist:tBloodtLibels,tBio-

tPiracytandtthetSpoilstoftthetwartattthetIsraelitForensictInstitute,tSocialtResearch,t2011. 
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Judgment 

ThetJudgetdeterminedtantimprisonmenttoft30tmonthstfortRosenbaumtandthetdidtnottappealt 

further.tThetprosecutionstintSouthtAfrica,tKosovo,tUSAtandtIsraeltweretsuccessfultbuttleavet 

roomtfortimprovement.t89 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
89tSchepertHughestN.tPortraittoftGaddytTauber;tOrganstTrffickertHolocausttSurvivor,tBerkley,tReviewtoftLatint
AmericantStudies,2006 
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ThetGurgaontTraffickingtNetwork,tIndia 

StarttoftInvestigation:t2008 

ThetGurgaontorganttraffickingtcasetcountstamongtthetmosttextensivettraffickingtscandalst 

worldwide90t.tThistoperationtcamettotlighttintJanuaryt2008twhentlocaltpolicetarrestedtseveralt  

peopletwhotweretaccusedtoftrecruitingtpoortpavementtdwellerstintMoradabadtandtdealingtint 

illegalttransplanttactivities. 

ThetinitialtinvestigationtledttotthetindustrialttownshiptGurgaon,tneartDelhi,twheretthetkey-

figuretintthetoperationtwastAmittKumar,twhotownedtatresidentialtbuildingtandtatguesthousetin

tthattparttoftthettown. 

AmittKumartandttwotofthistassociatest(histbrothertJeevantandtmedicaltdoctortUpendrat 

Aggarwal)tescapedtbeingtarrestedtafterttheythadtbeenttipped-offtbytlocaltpolice. 

tIntviewtoftthetscaletandtnaturetoftthetscandal,tthetinvestigationtwasthandedtoverttotthetIndiant

BureautoftInvestigationt(CBI).tThetGurgaontcourttissuedtarresttwarrantstfortthetKumart 

brothers.tIntcitiestclosettotDelhi,ttwotmorethospitalstandttentlaboratoriestweretfoundttotbet 

involvedtintthetillegalttransplanttactivities. 

tCBItalertedtInterpol,twhotissuedtantinternationaltRedtAlerttnoticetfortthetKumartbrothers.t 

JeevantKumartwastarrestedtsoontaftertintMumbai;tAmittKumartwastarrestedtbytspecialtpolicet

earlytFebruaryt2008tintatwildlifetparktintNepal.tAsthetwastcarryingtatconsiderabletamounttoft 

cashtwiththim,thetmadetantunsuccessfultattemptttotbribetthetpolicetforthistrelease.tHetdeniedt 

alltinvolvementtintcriminaltactivity. 

SignalstoftIllegaltactivities 

Accordingttotthetpolicetinvestigators,tthettraffickingtnetworkthadtbeentintoperationtfortattleastt

seventyearstandtaroundt400-

500ttransplantstmaythavetbeentcarriedtout91t.tThetmajoritytoftrecipientsthadtbeentIndiant 

kidneytpatients,tbuttsincet2005tmoretandtmoretforeigntrecipientsthadtbeenttransplantedt(from 

                                                           
90tInfochangetPublictHealth,tWilltthetlawtagainsttorgantsaletremaintatmoraltvictory?twww.infochangeindia.org,
t2009. 
91tThetSydneytMorningtHerald,tMarcht2,t2010.twww.smh.com.au 
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tthetUSA,tthetUK,tCanada,tAustralia,tSauditArabia,tandtGreece).tAmittKumar,twhotwastseent

astthetmaintbrokert(‘king-pin’tintIndiantnewspapers). 

 

ModustOperandi 

ThetchargestfiledtagainsttthetKumartbrotherstandtthetclosetassociatestincluded:tcausingt 

grievoustbodilytharm,twrongfultconfinementtandtcriminaltconspiracy.tDuringtthettrialtat 

numbertoftsurprisingtfactstcamettotlight. 

tNeithertoftthetKumartbrothersthadteverthadtanytmedicalttraining,tbutttheythadtperformedt 

hundredstofttransplantstandtorgantremovals.tIttalsotcametouttthattAmittKumartandthistbrothert

hadtbeentpreviouslytarrestedtfourttimestfortdealingtintillegaltorganttradetintseveraltothertstates;

teachttimettheythadtbeentreleasedtontbail. 

Judgment 

IntMarcht2013,tatCBItspecialtcourttconvictedtfivetoftthettentdefendants,tacquittingtthetothert 

five.tAmittKumartandtmedicaltdoctortUpendertDubleshtweretsentencedttotseventyearst 

imprisonmenttandtatfinetfortcriminaltconspiracy,tcriminaltintimidation,trunningtatclandestinet 

hospitaltfacilitytwithouttatlicencetandtforgerytoftdocuments92t. 

tIncludedtintthattsentencetweret4.5tyearstimprisonmenttfortorganttradetandtfourtyearstfort 

removingtorganstwithouttvalidtconsent.tAtlabttechniciantandttwotlocaltrecruiterstweretalsot 

sentencedttot4.5tyearstimprisonment.tThreetoftthetorgantsupplierst(victims)tweretpaidtat 

financialtcompensation,tbecausettheythadtactedtastwitnessestfortthetprosecution.tThetCourtt 

gavetastatreasontfortthethightsentencestthatttherethadtbeentatverytserioustbreachtofttrusttintthet

medicaltprofession. 

 

 

 

                                                           
92tZeeNewstMarcht22,t2013.twww.zeenews.india.com.tThetHindustantTimes,t23tMarcht2013.twww. 

hindustantimes.com 
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Suspectedtcasestoftorganttrafficking 

tIntthetpasttdecadetapproximatelytatdozentcasestoftTHBORthavetbeentinvestigatedtandt 

prosecutedtinternationally.tHowever,ttheretistantunknowntnumbertoftcasestwheretpolice,t 

bordertcontroltortimmigrationtofficersthavetbeentconfrontedtwithtpotentialtcasestofttraffickingt

intpersons,tandtwheretorgantremovaltcouldthavetplayedtatrole.tThesetcasestoftentdotnottcarry 

tsufficienttandtconvincingtsignalstthattjustifytfurthertinvestigation,tandtthesetofficerstmaytnott 

betwelltacquaintedtwithtthistformtofthumanttrafficking.tAstatresult,tthesetsuspectedtcasestwillt

nottleadttotanytprosecutiontandtconviction.tSotfarttheretistnotsystematict(international)t 

registrationtoftsuchtcasestandtnotinternationaltcooperationtfortfollow-up. 

 IntDecembert2014tthetNationaltInformationtServicetoftthetDutchtPolicetpublishedtat 

studytreporttonttraffickingtintorganstandttraffickingtinthumantbeingstfortthetpurposetoft

organtremoval93t.tIttistreportedtthattbetweent2005tandt2013tattleasttfivetcrimetreportst 

havetbeentmadetbytthetDutchtpolicetinvolvingtforeigntnationalstwhotcomplainedttot 

havetbeentthreatenedtwithtorgantremoval.t 

 TwotpeopletdeclaredtthatttheythadtbeenttraffickedttotthetNetherlandstfortthetpurposetof

torgantremoval,tintonetcasetundertthreattoftforce.tThreetotherstdeclaredttheythadtcomet

totthetNetherlandstseekingtasylumtortwork;toncetintthetNetherlandstthetjobtwastnot 

tavailabletandtthetsmugglerstdemandedtthetdebtsttotbetpaidtofftbytgivingtuptatkidney. 

tIntnonetoftthesetcasesttheretweretsufficienttindicationstortevidencetofthumanttrafficking, 

treasontwhytnotfurthertinvestigationtwaststarted.tOthertcasesthavetraisedtsuspicionstthattthet 

Netherlandstcouldtbetinvolvedtastattransittcountrytfortpeoplettraffickingtfortthetpurposetoft 

organtremoval. 

 Int2005tbordertcontrol/immigrationtofficerstattSchipholtInternationaltAirportt 

questionedtatPakistanitphysiciant(transplanttsurgeon)ttravellingtaccompaniedtbytthreet

minorstholdingtPakistanitpassportstthattturnedtoutttotbetfake.tThetmantwastarrestedton

tsuspiciontofthumanttrafficking,tpotentiallytfortthetpurposetoftorgantremoval.tFurthert 

questioningtrevealedtthattthetboystweretAfghanitnationalstlivingtintatrefugeetcamptint

                                                           
93tDutchtPolice,tNationaltUnit,tInformationtService.tDetJongtJ.tOrganttraffickingtandttraffickingtinthumantbeingst

fortthetpurposetoftorgantremoval.tAntexplorativetstudytintotthetinvolvementtoftthetNetherlandstandtEurope,t 

Decembert2014. 
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Pakistan.tTheytdeclaredtthatttheirtfinaltdestinationtwastthetUK,twherettheytwouldt 

worktortgottotschool.t 

Intspitetoftstrongtsuspicionstandtindicationstittcouldtnottbetproventthattthetboystweret 

smuggledtfortthetremovaltofttheirtorgans,tortthatttheytweretcoercedtintanytway.tInt 

appealtthetPakistanitdoctortwastconvictedttot16tmonthstimprisonmenttfortpersont 

trafficking,tandtpossessiontoftfalsetidentitytpapers.tThetAfghanitboystrequestedtasylum

tintthetNetherlands,tbuttsubsequentlytlefttfortantunknowntdestination.tSimilartcasest 

havetbeentreportedtintseveraltothertcountries. 

 

Conclusion 

Thesetcasestdemonstratetverytclearlytthetingredientstfortantorganttraffickingtnetworkttot 

operatetsuccessfully:t 

 Extremetpoverty, 

 tentrenchedtcorruption,t 

 desperatet(buttrich)tpatientstontdialysis,tandt 

 thetpossibilitytforttransnationaltoperation.tIttalsotshowstthatt 

 thetlacktoftpolicetcooperationtbetweentdifferenttstatestwithintthesetcountriest. 

 Corruptiontandtatclosetnexustwithtthetlocaltpolicetandtmafiatavoidstarrest. 
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OBSERVATIONS 

Unfavorabletimpactstoftthetpresenttorgantexchangettotlivingtandtcadaverictcontributors

t 

tExploitingtpoortpeoplet 

Scholarstfeeltthattthetofferingtofthumantorgansttotconceivabletorgantbeneficiariestandtorgant 

obtainmenttorganizationstcantpossiblytabusetpoortpeopletandtburdenedtintatcommunity.94t 

NancytScheper-HugheststatestinthertreporttontGlobaltTraffickingtintOrganstthat: 

"Atmarkettcostt–teventatreasonabletonet–tontbodytpartstabusestthetedginesstoftthetpoor".95 

Cherry96tcan'tthelptcontradictingtthistannouncementtandtistoftthetfeelingtthatthumantpridetcant

betbettertensuredtbytmakingtatmarkettinthumantorganstthantbytnottlegitimizingtsuchtatmarkett

andtutilizingtcustomarytobtainmenttandtportiontprocedures. 

Price97tsaystthattittisn'ttthetrealitytoftinstallmenttthattendeavorstatpoortpersontbetthattastittmay,

tthetextenttoftsuchtantinstallment.tHetsaystintthistwaytthat:t"…tittisn'tt'wrongfultutilize'tyett 

'unreasonablettrade'".tPrice98tadditionallytreasonstthattmaybetittistprofittmakingtbytthet middle-

classtmantthroughtthetsellingtoftantorgantthattcantbetconsideredtunethicaltandtnottthetsaletof 

tthetorgantitself. 

Astitthastjusttbeentcontended,torganttransplantationstoftanytsortthindrancetthetpoortintthet 

publicteyetasttheytwilltneverthavetthetcapacityttotmanagetthetcosttoftfortthemselvestanytfuture

trequiredtorganttransplanttandtalsototherttransplantationtcosts.99tTheretistlikewisetthetwaytthatt

thetcuttingtedgethardwaretvitaltfortsuchttransplantationtdoestnottexisttintpoorertnetworks.t 

Thetcurrenttcircumstancetistastoftnowtdisadvantagingtthetpoortintthetpublicteyetwithoutt 

notwithstandingthavingtsaidtthetpurchasingtandtofferingtofthumantorgans.tWhat'stmore,toft 

coursetittcantbetpresumedtthattittistthetpoortintthetpublicteyetwhotmighttwillttotofferttheirt 

                                                           
94tSlabberttandtOosthuizent2005:t197; 

thttp://sunsite.berkeley.edu/biotech/organswatch/pages/cadraft.html 
95thttp://sunsite.berkeley.edu/biotech/organswatch/pages/cadraft.html 
96t2005:t73. 
97t2000:t393. 
98t2000:t393. 
99tSlabberttandtOosthuizent2005:t197;tCherryt2005:t80-81;tKishoret2005:t365. 
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organstintlighttoftthetfacttthattthetwealthytintthetpublictarenataretastoftnowtrichtandthavetnot 

cravingttotobtaintsuchtrichestthroughtthetofferingtoftonetofttheirtorganstfortwhattmighttbettot 

themtminortmonetarytprofit. 

 

ThetwithholdingtoftMedicaltInformationt 

Wheretorgantexchangethappensttheretistantexpandingtdangertoftbenefactorstwithholdingtdata 

tthattcouldtprompttthettransmissiontoftdisease.100tThetEuropeantUnion101tstatestthattoncetthet 

possibilitytoftanytmotivatingtforcetistsettintthetpsychetoftthetgivertallttogethertforthimtorthert  

totgivetantorgan,tthattsuchtatcontributortwilltnevertagaintbetintthetcorrecttmentalityttotfurnisht 

restorativetprofessionalstortthetdoneetwithtthetrighttdatatintregardsttotanytwellbeingtrelatedt 

issuestwhichtcouldtbetconceivablytperilousttotthetdonee.t 

Thistwilltbetatperpetualtdangertwhethertgiverstaretundertmoneytrelatedtweighttortnot.tIndeed,t

eventwheretnotmonetarytmotivatingtforcetistgiventandtantorgantisttakentfromtsomebodytbyt 

compel,tparticularlytthroughtsortedtouttwrongdoingtbunchesttakingtorgans,tthetoddstaretprettyt

muchtnothingtthattanytapplicabletrestorativetdatatabouttthetbenefactorstwellbeingtwilltbet 

providedttotthetdoneetortothertrestorativetstafftiftanytwellbeingtdatatisteventaccessiblet 

whatsoevertaroundtthen.tTotfinishtup,tittappearsttotbetverytcleartthattthetgoalstoftcomposedt 

wrongdoingtbunchestisn'tttotfurnishtatbeneficiarytwithtatsolidtorgantyettbasicallyttotfurnisht 

themtwithtanytorgan.t 

                                                           
100thttp://organtx.org/ethics/sales/sales.htmt(Yahoo):t20/09/2004.tAccordingttotForsythetHumantImmunotVirust(H

IV)tandtHepatitistBtarettwotoftthetdiseasestthattcantbettransmittedtiftmedicaltinformationtistwithheldtbytatpotenti

altdonor.tForsythet2001:t28-29. 
101thttp://www.elections2004.eu.int/highlights/en/503.html:t30/06/2006.tDecisiont2000/96/EctoftthetEuropeantCo

mmissiontoftthetEuropeantUniontliststatnumbertoftcommunicabletdiseasestthattcantbettransmittedtfromtonet 

personttotanothertandtthattaretrelevanttwhentonettalkstofttransplantationstandtthetwithholdingtoftmedicalt 

informationtintthetdonationtprocess.tThesetcommunicabletdiseasestinclude,tfortexample,tHumantImmunotVirus 

t(HIV)infection,tTuberculosis,tHepatitistA,tHepatitistB,tHepatitistCtandtothertimportedtdiseasestsuchtastcholera,t

malaria,tviralthaemorrhagictfeverstandtplague.tSectiont1toftthetNationaltHealthtActt61toft2003toftSouthtAfricat 

definestsuchtcommunicabletdiseasesttotmeantatdiseasetresultingtfromtantinfectiontduettotpathogenictagentstort 

toxinstgeneratedtbytthetinfectiontduettotdirecttortindirectttransmissiontoftthetagentstfromtthetsourcetoftsucht 

infectionttotthethost.tIttistdeducedtthentthattwhentonettalkstoftanytsurgicaltinterventiontonethasttottaketintot 

accountttheset communicabletdiseases. 
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Varioustdangerstpasttthetstandardtdangertoftjointdismissaltwilltexisttheretfortpotentialt 

recipients.102tAsttalkedtabouttovertthesetincorporatetconceivabletHumantImmunotVirust(HIV)t 

contaminationtandtbeingttaintedtwithtHepatitistB.tIntthetpriort1990'stlogicaltarticlestshowedtup

tintdiaries,tfortexample,tThetLancettwhat'stmore,tTransplantationtProceedingstdetailingtoftpoor

ttherapeutictresultstwheretkidneysthavetbeentpurchasedtfromtcontributorstcontaminatedtwitht 

HIVtandtHepatitistB.103 

Onetoftthetdangerstinnatettotthetcontributortintthetwithholdingtofttherapeutictdatatint 

undergroundtorgantdealstistthetwaytthattthetcontributortwilltoncetintatwhiletnottbetmedicinally

tfitttotgivetantorgantforttransplantationthowevertthattsuchtdatatisn'ttknowntortisn'ttgiventtotthet

individualtortindividualstevacuatingtthetorgan.104tThistconveystustattthattpointttotissuest 

identifyingtwithtthetsoundnesstoftbothtthetorgantbenefactortandtthetpotentialtbeneficiary. 

 

Thetcompromisingtoftthetdonortandtthetrecipient’sthealth 

Thetbargainingtoftthetcontributor'stwellbeingtandtlifetbytsuchtofferingtoftrealtorganstistat 

noteworthytproblem.105tMosttoftthettimetwhentorganstaretevacuatedtfromtatgivertandtsettont 

thetorgantmarkettfortexchange,tsuchtevacuationtoftthetorgantistnevertdonetundertright 

tsupervisiontandtguideline.tAlongsidetthistissuetistthetissuetthattthetbenefactortdoestnottgettthe

texceptionaltrestorativetconsiderationtaftertthetevacuationtoftsuchtantorgan,ttotthetpointtthatt 

wouldtassuredlytbetthetsituationtiftthetorgantwastexpelledtlegitimatelytintatappropriatet 

restorativetinstitution.106 

Likewisetordinarilytatcontributortistsotedgytfortthetcashtthattatconceivabletorgantexchangetcan

tendowerthimtwithtandtthetorgantbeneficiarytthuslytistsoturgenttfortantorgantfort  

transplantationtthatttheytbothtdisregardttottaketintotthoughttregardlesstoftwhetherttheytaret 

                                                           
102tForsythet2001:t18. 
103thttp://www.journals.uchicago.edu/CA/journal/issues/v41n2/002001/002001.text.htm:t27/09/2006.tOthert 
relatedtdiseasestthattcantbetpassedtontfromtthetorgantdonorttotthetrecipienttiftmedicaltinformationtist 
withheldtincludetCytomegalovirustwhichtistatparttoftthetherpestgrouptoftvirusestandtthetEpstein-
Barrtvirustwhichtcantresulttintfever,tanorexia,theadachestandtfatigue.tForsythet2001:t219,t222,t232. 
104tForsythet2001:t15;tThetCapetTimes:t1998. 
105tPricet2000:t389. 
106thttp://assembly.coe.int/Documents/WorkingDocs/doc03/EDOC9822.html. 
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restorativelytfitttotexperiencetantactivitytfortthetevacuationtoftanytorgantorttotgettantorgant 

transplantation.107 

 AntindividualtfromtthetInternationaltForumtfortTransplanttEthicstexpressed:t 

"Thetpoorertatpotentialtseller,tthetmoretprobabletittistthattthetoffertoftatkidneytwilltbetworthta

nythazardttheretis."108 

FurthertmoretCamerontandtHoffenberg109tsay:t 

“Thetfacttthattpaidtorgantdonationtusuallyttakestplacetundertunsatisfactorytmedicalt 

circumstancesthastnotbearingtontthetargument.tIftonetacceptstthetpractice,tthentwell-

organisedtprogramstintwhichtthetdonortistproperlytapprisedtoftrisk,tfullytassessedtandt 

followedtup,twithtresultstavailabletfortpublictaudit,tcantandthavetbeentorganised,tfortexample,

tintIndia.tIttistthetmarginalisationtoftpaidtorgantdonationtthattleadsttotitstperformancetintless 

tthantidealtcircumstances.” 

 

Prematuretwithdrawaltoftlifetsupport 

Theretaretconceivabletsituationstwheretfamiliestaretimpactedttotrashlytpulltbacktthetlifet 

supporttsystemtkeepingtintmindtthetendtgoalttotgivetorgansttotothertpennilesstpatients.110t 

Oftenttheretistsuchtatrequirementtfortorganstduettotthettremendoustlacktthattmedicinalt 

specialiststandtothertnursingtstafftpurposefullytconsulttwithtfamiliesttot'letttheirtfriendstandt 

familytkicktthetbucket'tallttogethertfortattransplantttottaketplace.111tThististfrequentlytnotttotthe

tadvantagetoftthetgivertalltthingstconsideredtbenefactortistpotentiallytstilltreadyttotgettbytfortat

considerabletlengthtofttimetbeforetintthetlongtrunthavingtrestorativettreatmenttwithdrawn.112 

                                                           
107 The Cape Times; 1998 
108tThetCapetTimes:t1998. 
109t1999:t727. 
110tBreyert2003:t2;thttp://organtx.org/ethics/sales/sales.htmt(Yahoo) 
111tProttast1994:t64-65 
112tProttast1994:t64-65. 
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ThetInternationaltCodetoftMedicaltEthicstoft1949,113toftthetWorldtMedicaltAssociationt 

moreovertstatestastonetoftthetkeytobligationstoftatdoctortthattsuchtdoctortwon'ttenablet 

budgetarytthoughttprocessesttotimpactthistorthertfreetandtautonomoustexercisetoftexpertt 

judgmenttfortthetbenefittofthistorthertpatients.tAnothertessentialtobligationtthattcant 

straightforwardlytbetconnectedttotthetissuetoftuntimelytwithdrawaltoftlifetsupporttorttreatmentt

istthetobligationtoftatdoctorttotacttjustttotthetpatient'stadvantagetwhiletgivingtrestorativetcaret 

whichtmay,ttotkeeptthetphysicaltandtmentaltenduringtoftthetpatient,thavetthetimpacttoft 

debilitatingtthetphysicaltandtmentaltstatetoftthetpatient. 

 

Pressurizedtortcoercedtdonations 

Thetorgantexchangetcouldtcreatetantarrangementtoftmonetarilytpressurizedttransplantst 

wherebytatdonortwilltoffertantorgantouttoftaturgenttrequirementtfortmoney.114tThetgivertwillt 

thentbetconstrainedtintotofferingthistorganstautomatically.tThistthuslytpromptstinquiriestoft 

lawfulnesstandtwhethertthetbenefactortreallytassentedttotofferingthistorgans.115tThet 

contention,tbetthattastittmay,tdoestnottstandtmuchtgroundtintlighttoftthetfacttthattthetofferingt 

oftcashttotsomebodyttotpurchasetorganstdoestnottreallytpressurizetthemttotoffertthetorgan. 

GarwoodGowers116tstates:t 

"Ontthetofftchancetthatttheytfeeltweighttbytbeingtofferedtcashtittisttheirtowntlongingtfortcash 

tthattistinfluencingtthem,tnottsimplytthetcashtortthetindividualtofferingtit."117 

 

 

                                                           
113thttp://www.wma.net/e/policy/c8.htm. 
114thttp://www.flonnet.com/fl1907/19070730.htm 
115thttp://www.flonnet.com/fl1907/19070730.htm:t27/06/2005.tThetethicaltissuetoftgivingtconsenttfortorgantdonati

onstandtlegislationtdealingtwithtsuchtconsenttwilltbetdiscussedtintatlatertchapter 
116t1999:t178. 
117tAstwilltbetdiscussedtintfurthertdetailtintatlatertchapter,tonetmusttalsotconsidertthetissuetoftinformedtconsenttw

hentdiscussingtconsenttastgiventbytorgantdonorstfortthetremovaltofttheirtorgans.tSectiont7(3)toftthetNationaltHeal

thtActt61toft2003toftSouthtAfricatdefinestsuchtinformedtconsentttotmeantconsenttfortthetprovisiontoftatspecifiedt

healthtservice,tsuchtastorgantremovaltandttransplantation,tgiventbytatpersontwithtthetlegaltandtnecessarytcapacityt

totdotso. 
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ReductiontintVoluntarytDonations 

Commercetinthumantorganstmaytverytwelltleadttotatreductiontintvoluntarytdonationstand 

tultimatelytatdeclinetintaltruistictdonationstbecausetoftthetfacttthattatfinancialtincentivettot 

donatetcompromisestthetvoluntarinesstoftthetchoicettotdonatetantorgantandtthetaltruistictbasist 

fortorgantandttissuetdonation.118 

Thetincreasetintillegaltactivitiesttotgaintpeople’storgans 

Itthastbeentsuggestedtthatttheretmighttbetantincreasetintactivitiestsuchtastorgantstealingtandt 

murderingtoftpeopletfortthetpurposestoftprocuringttheirtorganstwhichtwilltresulttbecausetoftthe

tsuddentincreasetintthetvaluetoftsuchtorgans.119tThetfacttthatttheretistantorgantshortagetalready

tleadsttotundergroundtmarketstandtorganisedtcrimetgroupstsellingtorganstandtbodytpartst 

obtainedtfromtmurderedtorgantdonors,tcoercedtorgantdonorstandtothertdonorstwhotdotnottwish

ttotvoluntarilytselltorteventdonatettheirtorganstandttissue.120tFortthistreasontatproperlytregulate

dtorganttradetsystemtshouldtensuretthattorgantstealing,tkidnappingtandtmurderingtfortthet 

obtainingtofthumantorganstwilltnotthappen. 

Conclusion 

Alltthesetargumentstagainsttthetlegalisationtoftcommercetinthumantorganstaretuselesstmyths,t 

asttodayteventwithouttlegalisingtsuchtatmarkettintorgans,tpoortpeopletaretexploitedtontblackt 

markets,121tpeopletaretkilledtforttheirtorgans122tandteventatvoluntarytdonor’stlifetist 

compromisedtwhentdonatingtanytorgan.123tFromtalltthetabovetargumentstthatthavetbeent 

counterarguedtthetquestiontistthentnottwhethertattradetinthumantorganstistharmfulttotanytonet 

persontbuttwhethertintthetendtsuchtatpracticetandtmethodtoftprocuringtorganstwilltbetharmfult 

totsocietytastatwhole.124t 

 

                                                           
118tKishoret2005:t364. 
119tPricet2000:t389;tSlabberttandtOosthuizent2005:t196. 
120tTheretaretalsotallegedtcasestwherethumantorgansthavetbeentstolentandtsoldtintSouthtAfricatfortwitchcrafttpurp

oses.tLabuschagnet2001:t354. 
121tSlabberttandtOosthuizent2005:t196-197. 
122tLabuschagnet2001:t354. 
123tSlabberttandtOosthuizent2005:t198. 
124thttp://www.flonnet.com/fl1907/19070740.htm. 
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Chapter 6 

Innovativetideastandtopinionstintincreasingtorgantdonortfigures 

tIntroduction 

Thistchapterthighlightstspecifictwaystintwhichtthetorgantsupplytcantbetincreasedttotatlevelt 

acceptablettotmeettpresenttdemandstfortsuchtorgans.tMethodstaretalsotindicatedtonthowtproper

tdistributiontoftbodilytorganstcantbetmaintainedtwithouttdiminishingtbasicthumantrightstandt 

withouttexploitingtthetpoorertmemberstoftsociety.tIttistworthwhiletmentioningtthattalltoftthet 

methodstdiscussedtintthistchaptertshouldtnottbetsoughttindividuallytbuttthattthesetmethodst 

shouldtbetusedtcollectivelytastatwaytintwhichttotincreasetorgantsupplies. 

Rewardedtgiftingt 

tIndiatPeopletintIndiataretchallengingtthetgovernmentttotrevisetthetTransplantationtoftHumant

OrganstActtoft1986.125tThetIndiantSocietytfortOrgantTransplantationthastgonetastfartasttot 

suggesttmonetarytcompensationttotdonorstoftorgans.t 

Dr.tK.K.tMalhotra,tpresidenttoftthetsocietytandtseniortconsultant,tsaid:t 

"SeveraltcountriestintthetWestthavetadoptedtthetpracticetoftgivingtsometkindtoftincentivettotdo

nors,tbetittintthetformtoftwagestfortthetnumbertoftworktdaystlosttintthetcoursetoftthetoperationt

orthealthtinsurancetfortthetdonortortatfamilytmembertintcasetoftcadaverttransplants."126 

Dr.tR.V.S.tYadav,tformertpresidenttoftIndiantSocietytfortOrgantTransplantation,tstressedtthatt 

ittwastnottrightttotexpecttatdonorttotgivetatparttofthistbodytwithouttanytincentive.t"ThetOrgant

TransplanttAct127tistatverbatimtcopytoftthetBritishtAct,128twhichtdoestnotttaketintotaccounttthet

fibretoftthetIndiantsocietytorttheteconomictdifferencestbetweentthettwotcountries,"thetpointedt 

out.129t 

                                                           
125tThetTimestoftIndia:t2004. 
126tThetTimestoftIndia:t2004. 
127tReferringttotthetrepealedtTransplantationtoftHumantOrganstActtoft1986.tThistActtwastreplacedtbytthetTranspl

antationtoftHumantOrganstActt42toft1994toftIndia. 
128tReferringttotthetrepealedtHumantOrgantTransplanttActtoft1984toftBritain.tThistActtwastreplacedtbytthetHuma

ntTissuetActtoft2004toftBritain. 
129tThetTimestoftIndia:t2004. 
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AccordingttotYadav,toncetthetlawt"recognisestsuchtcompensations,tthetavailabilitytoftorganst

wouldtincreasetandtthetconcepttoftorganttradetwilltnotlongertexist."130t 

Hetadded:t"Theretistalsotthetneedttotpromotetcadavertdonations."131tPaymenttmadettotsucht 

cadaverictdonorstcantthentbetpaid,taftertsubtractingtfuneraltexpensestandtothertmedicalt 

expenses,tintottheirtestatestfortusetbytthetsurvivingtspousetandthistchildrentortusedttot 

contributettotcharitytorganisations.132 

Canada 

ThetCanadiantGovernmenttistexploringtthetideatoftcompensatingtorgantdonorstfinanciallytfort 

livingtorgantdonationtastwell.133tSuchtideastcreatetatfinetlinetbetweentorgantdonationtandt 

organttrade.tHowever,tofficialstfromtthetQuebectHealthtDepartmenttmentionedtthattsucht 

compensationtwilltnottbetfortthetpaymenttoftorganstbuttfortthetpaymenttoftlossestsufferedtby  

tthetorgantdonortbytwaytof,tfortexample,tlosstoftincometfortthetnumbertoftdaystneededtfort 

recoverytaftertdonatingtantorgantandtanytothertexpensestthattmighttarisetastatresulttoftthet 

organtdonation.tTheytaretadamanttthattthetideatbehindtsuchtcompensationtistnotttotcreatetat 

markettintorganttrading.tThesetideastandtopinionstarisetfromtshockingtstatisticstthattonlyt 

approximatelyt15%toftkidneyttransplantstintQuebectfort2004tcametfromtlivingtorgant 

donors.134 

 

 

 

 

 

 

                                                           
130tThetTimestoftIndia:t2004. 
131tThetTimestoftIndia:t2004. 
132thttp://www.organselling.com/index.htm: 
133tThetTorontotStar:t2003 
134tThetTorontotStar:t2003. 
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Nationaltorgantdonortregistry 

tThetfirsttsolutiontintcombatingtorganttraffickingtandtincreasingtthetorgantsupply,tespeciallytin

tSouthtAfrica,tisttotcreatetanteffectivetnationaltorgantdonortregistry.583tPeopletwillingttot 

donatettheirtorganstcanteventbetpaidtatcertaintfixedtmonetarytamountttotregistertwithtantorgant

donortfoundationtfor0purposestoftfuturetorgantdonation.135t 

Atfurthertpossibilitytistthattlivingtdonors,taftertdonation,tortpeopletsigningtthetregistry,twhot 

willtbetdonatingtaftertdeath,tcantbetimmediatelytplacedtattthetbottomtoftthetwaitingtlisttast 

potentialtorgantrecipients.tAsttheytneartthetfronttoftthetlistttheytcantbetbypassedtuntiltsuchtat 

futurettimetwhenttheytwilltalsotpossiblytbetintneedtoftantorganttransplant.tThistwilltensuretthat

tunfairtdistributiontistnottatfactortintaffordingtantorgantdonortthetopportunitytoftreceivingtant 

organtontthetbasistofthimtorthertpreviouslythavingtdonatedtantorgantortexpressingtthet 

willingnessttot donatetantorgan.136t 

If,thowever,tatpotentialtdonortdecidesttotremovethimtortherselftfromtthetdonortregistry,ttheyt 

willtalsotbetimmediatelytremovedtfromtthetwaitingtlisttfortpotentialtorganttransplants.tSuchtat

nationaltorgantdonortregistrytwilltadditionallytincreasetthetchancestoftorgantprocurementt 

organizationstintfindingtsuitabletorgantdonorsttotmatchtpotentialtrecipientstbecausetoftthetfactt

thattalltthetmedicaltinformationtneededttotmatchtdonortwithtrecipienttwilltbetintatfixedt 

database.137 

Educationtregardingtorgantdonation 

tOnetwayttotimprovetcommunicationtandtknowledgetintthetissuetoftprocuringtmorethumant 

organstforttransplantationtistviatpublicteducationaltprogrammestwheretorgantdonationtandtitst 

positiveteffectstontsocietytmusttbetemphasised.138tEducationaltprogrammestcantalsotbetusedtto

                                                           
135tHaddowt2006:t325.tAtstudytdonetbytHaddowtincludingtinterviewstwithtnineteentScottishtfamiliestwho’st 

deceasedtfamilytmembersthadtalltdonatedtorganstgenerallytpreferredtthetsystemtoftpresumedtconsentttotorgant 

donationstabovetfinancialtincentives.tThistsystemtoftpresumedtconsenttintatparticulartcountrytassumestthattallt 

citizenstintthattcountrytwilltbetorgantdonors.tIftthetcitizenstdotnottwishttotdonatettheirtorgans,teithertwilltlivingtor

taftertdeath,ttheytspecificallytneedttotopt-outtoftthetdonationtprocess. 
136tIntSingapore,twhichthastcurrentlytadoptedtatpresumedtconsenttlaw,tantorgantdonortistgiventprioritytwhentitt 

comesttotreceivingtantorgantifthetortshetistintneedtbasedtontthetfacttthatthetortshethastpreviouslytdonatedtant 

organ tthemselves.tBagherit2005:t4161 
137tCalandrillot2004:t128tandtMachadot1998:t47.tThetideatoftcreatingtatnationaltorgantdonortregistrytcantworkt 

equallytwelltwhentprocuringtcadaverictorganstfortdonation. 
138tProttast1994:t75. 
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tdecreasetorgantdemandtbytteachingtpeoplettotlivethealthiertlivestandttaketresponsibilitytfort 

theirtowntbodiestandttheteffecttthatttheirtlifestylestandtactivitiesthavetonttheirtbodiestandt 

bodilytorgans.139 

Calandrillo140tistfurthertoftthetopiniontthattifthospitaltstafftandthealthtcaretworkerstweretbettert 

trainedttotrequesttdonationstfromtthetdeceased’stfamilytmemberstwhiletsuchtfamiliestaretintthe

grievingtprocesstthattthistwouldtstimulatetantincreasetintorgantdonationstandtbettertdevelopt 

donort managementtprocesses. 

tOftentthistproblemtcausestpotentialtdonorsttotgotunnoticedtandtpotentialtorgant 

transplantationstaretthentnevertrealized.tHetbelievestthattsocietytneedsttotbeteducatedtabouttthe

shortagetintorganstavailabletforttransplantationtandtthattpeopletneedttotrealizetthattthetmanyt 

mythstsurroundingt organt donationtaretjusttthatt–tmyths.141 

Peopletneedttotbetgiventguidelinestasttotwhotmaytdonatetorgans,twhichtorganstcantbetdonated,

twhichtorganstcantbetdonatedtwhiletonetistalivetandtwhichtcantbetdonatedtonlytaftertdeathtand

tintgeneraltsimplyteducatedtabouttthetspecifictmedicaltprocedurestandtprocessestoftorgant 

donationtandttransplantation.tFurthertiftpeopletwouldtlikettotdonatettheirtorganstwhilettheytare

talive,ttheytshouldtbetspecificallyttoldtabouttalltthetpotentialtriskstoftdonatingtortsellingttheirt 

organstsotthattdonorstcantmaketattrulytinformedtchoicetabouttorgantdonationtsotastnotttot 

regrettittintthetfuture.142 

Compensatingtatdonortfortactualtexpensestandtpaintandtsuffering 

Thistideatoftremuneratingtpeopletfortorgantdonationtortcontributiontintthetorgantgifttprocesst 

couldtlikewisetworktintnationaltclinicstbytgivingtmotivatorsttotattendantstandttherapeutict 

expertstwhotaretpreparedttotdotandtalltthingstconsideredtdotintthetendtgettthetbiggesttnumbert

oftorgantgiverstintfortcasetmultitmonth.tThistcouldtprompttattendantstandtnursestbeingtreadyt 

totalltthetmoretregularlytasktfromtthetexpiredtfamilytwhethertortnotttheythavetconsidered 

organtgifttoftthetperishedtrelative'stsubstantialtorgans.tBytofferingtmotivatingtforcesttot 

                                                           
139tCherryt2005:t76. 
140t2004:t70. 
141tCalandrillot2004:t129. 
142tCalandrillot2004:t102.tThistideatofteducatingtthetpublictabouttorgantdonationtandttransplantationtcantalsotwor

ktequallytwelltwhentprocuringtcadaverictorganstfortdonation. 
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attendantstandtrestorativetexpertsttheytwilltbetincitedttotenergizetrelativestabouttthetadvantages

toftgivingtthetperishedtrelative'storganstandtfuturetadvantagestoftthemselvestgettingttotbet 

organtgivers.t143 

TransplanttortDonortCards 

AnothertideatfortthetincreasetintorgantdonationtbroughttbytThukraltandtCummins144tistthattoft

at“transplanttcard”.tThetcardtholdertwouldtthereforetbetantorgantgivertandtintadditiontbeingt 

qualifiedtfortacceptingtorganstintthetrequesttintwhichthetagreedttotaccepttthet"transplanttcard".

tThetessentialtpointtoftthistcardtisttotexpandtorgantsuppliestforttransplantationtastwelltasttot 

givetorgansttotdestitutetpatientstthroughtfairtportiontoftorgansttotthosetpatientstastoftnow 

towningtthet"transplanttcards".t 

Thisttechniquetwouldtthentbetablettotbetutilizedttotfurnishtorgantcontributorstwithtthet 

assurancetoftfuturetorganstbeingtgiventtotthemtwhenttheytrequiretittrathertthantgivingtsuchtant

organtbenefactortmoneytrelatedtpaytforthistgift.tSotalsotalltdriverstoughtttothavettheirtorgant 

benefactortstatustimprintedtonttheirtdriver'stpermittfurthermore,tinttheteventtthatttheytdenyt 

theytmaytnottgettantorgantgifttthemselves.145 

Thistmaytappeartliketatcrueltpunishmenttfortnottturningtintotantorgantgivertbuttrathertactuallyt

iftnobodytgivestorgansttheretwilltbetnotorganstaccessiblettotorgantbeneficiariestfort 

transplantation,t payingt littletrespectttotwhethertsuchtbeneficiariestaretorgantdonorstortnot. 

Thistproceduretoftremunerationtutilizestfiscaltimpetusestwithouttputtingtatcosttontlifetortthet 

humantbody.tBetthattastittmay,tthistproposedtstrategyttotincreasetorgantdonationtisn'ttwithoutt

defects.t 

Thetmoneytrelatedtandtauthoritativetframeworktexpectedttotkeeptuptthiststrategytfortacquiringt

organstwouldtbetgalactic.tAnothertissuetwouldtbetthetunequaltandtunlawfultdisavowaltoft 

                                                           
143tNumeroustothertideastexisttfortthetcompensationtoftdonorstasttotnottexploittonlytthetpoortintsociety.tFort
exampletdonorstcouldtbetgiventtuitiontsubsidiestforttheirtchildren,treducedtmedicaltaidtpricestandttheirtpaym
enttcanteventbetplacedtintthetdonor’stfavoritetcharitytifttheytsotwishes.tPrisonerstintthetPhilippines,twheretth
etcommercetinthumantorganstandttissuestistlegal,treceivetatreducedtsentencetupontdonatingtatkidneytfortexa
mple.tHalsteadtandtWilsont1991:t4,t6. 
144t1990:t194. 
145tGarwood-Gowerst1999:t184. 
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organsttotpatientstwhothave,tnottbecausetoftreasonstonttheirtpart,tnottagreedttotaccepttthet 

"transplanttcard" 

 

Futurestmarkettortdonationtcontracts 

tWhattistcalledtat‘futurestmarket’tinthumantorganstistyettanothertexampletofthowtthetregulated

torgansttradetcantbetsuccessful.146tThistmarkettworkstbytallowingtpeopletinterestedtintdonating

torgansttotsigntatcontracttauthorizingtthetremovaltandttransplantationtofttheirtorganstoncetsuch

tatpersontistdeceased.tThetcontract,thowever,tconsiststoftthetsellingtoftthesetorganstwhiletthet 

persontiststilltalivetandtoncetthetcontracttistsignedtsuchtatpersontwilltreceivetmoney,teithertont

atmonthlytbasistortintat oncetofftpayment,tfortthetfuturetsaletofthistorthertorgans.147 

Thetamounttfortwhichtthetorgantistsoldtcould,tastsuggestedtabove,tbetdividedtuptintotmonthlyt 

paymentstmadettotthetdonortwhotcantbetusedtwhiletthetpersontiststilltalive.tThistensures 

tregulart 

contacttwithtthettransplanttorganizationtwhichtwilltguaranteetthetfuturetdonationtoftthetorgans.

tIftthetcontracttistbreachedtortthetdonortnotlongertwantsttotdonatethistorganstaftertdeathta 

repaymenttfortthetvaluetthatthastbeentpaidttotdate,tattinterest,tcantbetmadettotthettransplantt 

organization.148 

Thistsystemthastthetfollowingtadvantages:t149t 

tIttensurestthattpeopletdotnottsellttheirtorganstsimplytbecausetoftatneedtfortmonetaryt 

compensation. 

tThistproposedtsystem,tiftregulatedtproperly,tshouldteliminatetthetpossibilitytthattpeopletwillt 

betmurderedtforttheirtorgansttotbetsoldtontthetblacktmarket.t 

                                                           
146tCalandrillot2004:t108;thttp://www.organselling.com/index.htm 
147thttp://www.organselling.com/index.htm. 
148thttp://www.organselling.com/index.htm.t 
149thttp://www.organselling.com/index.htm. 
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Thetdecisionttotdonatetistmadetwelltaheadtoftthettimetoftdeathtwhichtremovestthetunpleasantt 

processtoftgainingtconsenttfromtfamilytmemberstattthettimetoftdeathtbeforetbeingtablettot 

harvesttandt transplanttthetorgans.t 

tBecausetthetdecisiontistmadetyearstbeforetthetactualtdonationttakestplacetittensurestthatt 

donorst maketatrationaltchoicetattatnon-stressfulttimetinttheirtlivestabouttdonatingtorgans.150 

 

Conscription 

tIftsuchtatprocesstoftconscriptiontisttotbeteffectivetittmusttbetcontrolledtbytnon 

governmentaltorganizationstandtinstitutionstintorderttoteliminatetthetpossibilitytoftfurthert 

corrupttortillegaltactivitiestbetweentvarioustgovernmentaltinstitutionstandttotkeeptthet 

constitutionaltrightstoft bodilytandtpsychologicaltintegritytoftdonorstintact. 

 

 

 

 

 

 

 

                                                           
150tHalsteadtandtWilsont1991:t6.tBlumsteintagreestwithtsuchtfuture’stmarketstortdonationtcontractstandtsaystthatt

bytcompensatingtthetdonortoftantorgantortorganstonetistrespectingtandtvalidatingtthetrighttoftthetsellerttotselltand

tthetbuyerttotbuytandtentertintotatcontracttwithtonetanothertwhiletsavingtthetrecipientstlife.tHetstatestfurthertthattt

hetsellertoftantorgantistintnotwaytbeingtbenefitedtbytmakingtsuchtsalestillegal.tBlumsteint1993:t18,t23. 
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Chapter 7 

Conclusion and Suggestions 

Conclusion 

This chapter sums up the major observations from the dissertation– suggestions for future steps 

will be further made .  

The main cause of trafficking: organ shortage 

 There can be no doubt that trafficking0 in organs0is caused by, and will persist, because there 

is a worldwide shortage of donor organs available0 for transplantation.0 Individual0 countries 

as well as international organisations00are putting a lot of effort into trying to achieve a level of 

self- sufficiency in organ donation and transplantation, by such measures as promoting public 

awareness, to improve the willingness to donate, and 0fostering international0 cooperation and 

exchange of organs. However, this is not going to succeed in the short run. 

Another0aspect that deserves better0consideration is that the developed0 societies (North 

America, Europe, Australia, Gulf States) must be0more aware that0they bear a0heavy 

responsibility0 for the fact that0 trafficking in organs continues, 0because it is mainly0 the 

citizens of0 their countries0 that seek to obtain kidneys0 (and other organs) abroad. The0 fact 

that the trafficking0 and illegal transplants0 to a large extent0 (but not exclusively) 0take place 

in third0 world developing0 countries and target0 impoverished0 vulnerable populations, 0does 

not give 0wealthy developed0 countries the moral0 excuse to look the0 other way0 and stay 

idle. It is in fact the money coming from recipients that drives and sustains the whole trafficking 

business. As the ethnologist0 and trafficking researcher Nancy0Scheper-Hughes has remarked: 

“It is ethically unacceptable that we allow a world cut in two, where a wealthy minority0 of the 

globe’s inhabitants0use the poor majority0 as a source of0 spare body parts.”151 

 

 

 

                                                           
151 Nancy Scheper Hughes 
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The scope of trafficking in organs 

 Over the0 past decades0 there have0 been ample debates0 over the definition0 and scope0 of 

trafficking in0 organs. International organizations, such as the UN, have focused0 primarily0 on 

the trafficking0of human beings0for the purpose of organ removal 0(THBOR). This 0is 

understandable,0 as trafficking0 in persons (for sexual exploitation,0 prostitution, 0forced 

labour etc.) has over the past decades0 become a growing global0 and also a European problem, 

and the development0 of a suitable legal framework0 and effective law enforcement instruments 

has been principally beleaguered towards this crime. However, in practice it has been shown 

that THBOR does by no means cover the whole occurrence of trafficking in organs and that 

some forms of trafficking (e.g. organs from living and deceased people that have already been 

removed, illicit organ amputation without force or coercion, trafficking in human tissues and 

cells) are often ignored and escape prosecution.  

The CoE Convention alongside trafficking in human organs, that has been adopted freshly and 

is opened for signature since early 2015, aims to avoid these lacunas and may offer a much 

needed legal implementation to balance the existing more THBOR-focused instruments. The 

next major dispute will be the accomplishment of the current lawful instruments into national 

laws. 

Stress on battling and preventing THBOR  

A report by the Dutch National Police has showcased a number of detected and suspected cases 

which is just the start. As India, has already taken strict measures to remove the trafficking in 

persons from the ground level, which has further prevented many, Indian states to be the hub of 

human trafficking. 

Despite taking stringent measures in detecting and disrupting trafficking networks, it cannot be 

denied that an unknown number of cases on organ trafficking goes undetected. 

Another method to prevent Organ Trafficking is to gather all the information about the potential 

and future risks from the commercial exchange of organs. Many researches at the National and 

International level shows that major health and social outcomes and consequences are faced by 
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the Donor and Donee of kidney through illegal organ transplant, as a result of their kidney 

removal. 

A much needed approach for better awareness and education needs to be promulgated amonst 

the youth, unemployed, poor and illiterate people. The risk of becoming the target of Criminal 

Organiations and terrorist groups as a potential organ market has increased in India because of 

poverty, illiteracy, lack of awareness and financial and economic crisis. 

Better collaboration with NGO’s (Both National and International) is the need of the hour to 

take these educational and awareness programs to the next level. 

 Health Professionals on whom most of the patients rely on , sometimes also contribute directly 

or indirectly to the rackets of Organ Transplantation: 

1) By persuading their patients for seeking a transplant abroad. 

2) Giving them counseling and encouraging them for Organ Transplantation. 

3) Performing blood and tissue tests. 

4) Providing patients medical records to illegal traffic organizations. 

In this way unintentionally many of the physicians and health professionals facilitate Transplant 

tourism and majority of the times with best of intention for the patient’s recovery and health. 

However strict actions are needed to be and stringent rules and regulations need to be 

formulated to maintain the privacy of the patient’s health and medical reports. A compulsory 

training schedule of one year is needed to be prepared for the surgeons and nephrologists. 

The National and International transplant societies need to hold seminars for health 

professionals minimum once or twice in a year and develop a Uniform regime for the doctors 

and surgeons for before and after care of transplant recipients. 

Stringent Law enforcement and criminal proceedings  

The main drive behind the trafficking and removal for organs is the urge for money. Several 

decided cases have proved the enormous profits from trafficking and removal for organs. It 

further gives an opportunity to police authorities to break down on a trafficking network by0 

tracking the monetary flows0from the illegal organ buyers to the brokers.  
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An effective deterrent by law enforcers of seizure and confiscation of goods and real estate 

acquired by the money from the trafficking offences and further utilizing them for framing and 

implementing a strong training system is a needed initiative by the law enforcement authorities. 

A warning 

The prevention of trafficking0in organs0and illegal transplants0 has been to a great extentto a 

successful in the presiding years, in India as well as in other parts of the world. However, there 

is a drawback to this success: better and tougher investigation and prosecution  combined0 with 

more effective prevention, have reduced trafficking  not made trafficking in organs wither away. 

The traffickers and brokers shift to other countries. The most efficiently emerging parts are 

Latin America, North Africa and South East Asia. These are the emerging areas with 

widespread corruption and political instability creating a good ground for traffickers. The New 

target 152  of UN and other international and national organizations is to increase the supply0of 

legally retrieved organs . 

 

Suggestions 

tThetfollowingtaretsuggestionsttottaketatseriestoftnexttstepstandtactionsttotcombattand 

tpreventt traffickingtintorgans.t 

 Continuetprioritytactionsttotincreasetorgantavailability 

tThetroottcausetofttraffickingtinthumantorganstiststilltthetgaptbetweentthetneedtfort 

transplantabletorganstandtthetactualtnumberstthattcometavailable.tEventwithintIndiat 

theretarethugetdifferencestbetweentstatestregardingtthetactualtnumberstoftorganstthat 

taretdonatedtforttransplantation,tandtintthetlengthtoftthetwaitingtlists.tMosttcountries 

tstillthavetatlongtwayttotgottotreachtatstatetoftselfsufficiency.tActionsttotcombattand 

tpreventttraffickingtintorganstshouldtthereforetnottonlytfocustontimprovingtlawtenforce

menttagainstttraffickers,tbuttalsotontincreasingtorgantavailability.tTheretaretatnumberto

ftpotentialtapproachestthattcouldtbetconsideredtbytUnitedtNationstintorderttotsupportt

membertstatestintincreasingtthetavailabilitytof organs.organs 
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 Increasetdeceasedtdonationttotthetfulltpotential 

tTheretaretseveraltactionstontthetcountrytleveltontTransplantabletorganstthatthast 

shownttotbetsuccessfultintincreasingtthetnumbertoftavailabletorgans.tThettrainingtandt 

appointmenttofttransplanttdonortcoordinatorstistonetoftthetsuccesstfactorstbehindtthe 

tsotcalledtSpanishtModel.tHowever,tintatnumbertoftIndiantstatestthetnumberstoft 

coordinatorstaretstilltinsufficient.tAnothertapproachtistthetintroductiontoftDCD 

tdonationt(donationtaftertcirculatorytdeath).tIntmanytcountriestthetnumbertoftbraintdea

dtdonorst(DBD)tiststructurallytdecreasing;tcountriestliketthetUK,tthetNetherlands,t 

Belgium,tandtSpaintaretnowtcompensatingtfortthetlacktoftDBDtdonorstbytintroducingt

DCDtdonation.tBut,tstilltthetmajoritytoftmembertstatestrelytonlytontDBDtdonation.tAt 

thirdtapproachtistthetusetoftinnovativetmachinetpreservationttechniquesttotimprovetthet

qualitytoftretrievedtorganst(especiallytfromtextendedtcriteriatdonors)tandtreducetthet 

discardtratetbecause toft high rate oft damage153t. 

tThetIndiantGovernmenttneedsttotsupporttitstmembertstatestbytencouragingtthemttot 

establishtnationaltactiontplanstfortincreasingtdeceasedtdonationtandtmonitortthet 

progress.t 

 

 Increasetlivingtkidneytdonation.tSeveraltmembertstatesthavetconsiderablytimprovedt 

theirtkidneyttransplanttratetbytincreasingtthetnumbertoftlivingtdonortkidneyttransplants

t (UK,tthetNetherlands,tSweden). 

 

 Increasingtpublictawarenesst:tThetpositivetaspectstoftorgantdonationtandt 

transplantationtshouldtbetatcontinuousteffortt(seetthetlosstoftpublicttrusttaftertthet 

Germanttransplanttscandal).tOnetwayttotincreasetpublictawarenesstandtincreasetthet 

knowledgetontdonationtandttransplantationtamongtmemberstoftthetgeneraltpublictisttot

introducettailormadeteducationtprogrammestattthetprimarytandtsecondarytschooltlevelt

(thetNetherlandsthastconductedtverytpromisingtpilottstudiestintthistfield).tThetIndiant 

Governmenttshouldtsupporttthetdevelopmenttandtimplementationtoftsuchteducationt 

programstthroughouttthetcountry.t 

                                                           
153tConsortiumtfortOrgantPreservationtintEuropet(COPE),tfundedtbytSeventhtFrameworktProgramme,t2013 
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ThetIndiantpoliciestshouldtconcentratetontthetissuetofttraffickingtandt 

commercializationtofthumantorgans,tnottonlytfromtthetperspectivetoftlawtenforcementt

buttalsotbytstrivingttotincreasetthetfulltpotentialtoftorgantdonationtandttransplantation.t

ThetIndiantparliamentt shouldtaligntitselftwithtthistbroadtfocus. 

 

 Speedtuptthetimplementationtoftanti-traffickingtpolicytintnationaltlaw 

tIntatnumbertoftcountriestaroundtthetworldtincludingtIndiatthetimplementationtoft 

propertDirectivestandtConventionstistlaggingtbehind.tCountriestshouldtmaketbettertand

tacceleratedteffortsttotimplementtEuropeantDirectivestandtConventionstagainstt 

traffickingtintorganstintottheirtdomestictlaw.tTheretistalsotatneedtfortharmonizationtoft

nationaltlawstontthetaspecttoftcriminalizationtofttraffickingtoffencestandtapplyingt 

sanctionst(inttransplanttlaws0astwelltas0in0penal0codes).tThetgovernmentstaroundt 

thetworldtshouldtencouragetthetnationaltcompetenttauthoritiesttotmonitortthistprocesst

moretstrictly.tWheretrelevanttmembertstatestwhothavetnottyettdonetso,tshouldtbet 

encouragedttotcompletetratificationtoftinternationalttreatiestrelevantttotfightingtTHBt 

(fortorgantremoval).tThetCommissiontisttotmonitortthetprogresstoftthetimplementationt

oftthetrelatedtlegislation,tintadditiontthetIndiantParliamenttshouldtexercisetitstpowertof

tscrutinytovertthetCommissiontbytstressingttotthetCommissiontthetimportancetoftswiftt

andtfulltimplementationtoftthetrelevanttlegislation. 

 

 tLegislationtshouldtcovertalltformstoftillegaltorgantremovalt 

Fortanteffectivetresponsetagainsttthetillicittremovaltandtusetofthumantorgans,tthet 

domestictlegislationtshouldtcriminalizetthetwholetrangetoftoffencestrelatedttot 

traffickingtintorgans:ttraffickingtintpersonstfortthetpurposetoftorgantremoval,tastwellt 

astillicittremovaltandtcommercializationtoftorganstfromtbothtlivingtandtdeceasedt 

persons.tThetUN,twithtthetsupporttoftthetnationaltcompetenttauthoritiestoftalltthet 

membertstates,tshouldtinitiatetatstudytontthetqualitytoftcurrenttdomestictlegislationtoft

membertstates.t 

 

 Recipientstaretmorallytandtcriminallytliablet 
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Whereastsupplierstoftorganstinttraffickingtcasestaretgenerallytconsideredttotbetvictimst

andtgiventduetassistancetandtprotection,tthetrecipientstoftthesetorganstmusttbetheldt 

morallytresponsibletfortaidingtandtabettingttraffickingtintorgans,tandtstrongertmeasures

tmusttbettakenttotdiscouragetandtdeterttransplantttourism.tCurrently,tintlawt 

enforcementtagainsttorganttrafficking,ttheretistnotconsensustontthetlegaltpositiontoft 

thesetrecipients.tThetgeneraltapproachtisttotholdtrecipientstcriminallytliabletintcasest 

wheretthetvictimstsuffertseriousthealthtdamage.t 

ThetIndiantgovernmenttshouldtencouragetat(Horizont2020)tstudyttotbettertdefinetthet 

moraltandt legaltpositiontoftrecipientstintorganttrafficking.t 

 

 Focustmoretontroletofthealthtprofessionals 

tTraffickingtinthumantorganstandtcommercialttransplantstcouldtnotttaketplacetwithoutt

thetcooperationtandtinvolvementtofthealthtprofessionals.tHowever,tcurrenttanti-

traffickingtlegislationtandtlawtenforcementtistnottalwaystcleartwhentthesethealth 

tprofessionalstaretcriminallytliabletandtwhentnot.tThetgovernmenttshouldtencourage 

tthattmoretattentiontbytlawtenforcementtshouldtbetgiventtotthetroletofthealtht 

professionalstastaccomplicestintcriminalttraffickingtnetworks.tStrongertsanctionst 

(fines,tstrikingtofftthetmedicaltregister,t 

imprisonment)tagainstthealthtprofessionalstwhotperformtillegalttransplantstwilltact tast 

deterrent.tOnthetotherthand,thealthtprofessionalstshouldtbetcounseledthowttotavoidt 

becomingtaccomplicestbyt(unintentionally)tfacilitatingtpatientsttotseektantoverseast 

transplant.t 

 

 tDeveloptatCodetoftConducttforthealthtprofessionalst 

ThetgovernmenttshouldtencouragetIndiantmedicaltassociationstandttransplanttsocietiest

totdeveloptatCodetoftConducttforthealthtprofessionalstandttransplanttcentrestonthowtto

tdealtwithtpatientstwhotintendttottraveltabroadttotobtaintantorgan,tandtwhenttheyt 

returntfortposttransplanttcare.tThistcouldttaketthetformtoftatjointtstudytwithtthet 

NationaltHumantRightst 

Commissiontandtothertprofessionaltmedicaltassociationstontthetresponsibilitytoft 

transplanttprofessionals.tSometinterestingtinitiativestintthistrespectthavetalreadytbeent 
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takentintCanada154 

 tCollecttdatatonttransplantttourists 

tSotfarttheretisthardlytanytreliabletdatatfromtthetMinistrytoftTourism,tandtattthet 

regionaltlevel,tontthetnumbertoftpatientstwhotacquiretattransplanttoutsidetthet 

frameworktoftthetdomesticttransplantationtsystem.tThetgovernmenttshouldtencourage 

tthetnationaltcompetenttauthoritiesttotcollecttthistdata.tFromtthetsafetytpointtoftviewt 

(e.g.tdonorderivedtcommunicabletdiseases,tinfections)tittwouldtbetadvisablettotentert 

thetfacttthattatpatientthastobtainedtantorgantabroadtintothistmedicaltrecord.tThetIndiant

governmenttshouldtalsotencouragetMinistrytoftHealthtandtTourismttotprovidetmore 

tdatatspecificallytontorganttraffickingtandttransplantttourismtintitstreporttont 

TraffickingtintHumantBeingstintthetcountry.t 

 

 tImprovetthetorganttraceabilitytsystem 

tCountriestmusttensuretthattthettraceabilitytsystemtforthumantorganstistsottighttthattno 

illicitlytobtained/removedtorgantcantentertthetdomesticttransplanttsystemtundetectedt 

andtunaccountedtfor.tThetgovernment,twithtthethelptoftthetnationaltcompetentt 

authorities,tshouldtmonitorttheteffectivenesstoftthistsystem. 

 

 tProhibittreimbursementtoftillegalttransplants 

tUntiltrecentlythealthtinsurancetagenciestintseveraltcountriestacrosstthetglobetweret 

reimbursingtillegalttransplantstperformedtoverseas.tThistreimbursementtoftillegalt 

transplantstperformedtabroadtistunacceptabletandtmusttbetlegallytprohibited.tThet 

government,twithtthetsupporttoftthetnationaltcompetenttauthorities,tshouldtsettuptat 

monitoringtsystemttotensuretthattonlytoverseasttransplantstfromtlegallytobtainedt 

organstaretreimbursedt(e.g.tfromtgeneticallyt ort emotionallytrelatedtfamilytmembers).t 

 

 

 

 

                                                           
154tJ.S.tGilltettal.,tPolicytStatementtoftthetCanadiantSocietytoftTransplantationtandtCanadiantSocietytoftNephrolo

gytontOrgantTraffickingtandtTransplanttTourism,t2010. 
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 Seizetcriminaltproceedstofttraffickingt 

ThetIndiantgovernmenttshouldtencouragetthatt(inter)nationaltlawtenforcementtagencies

t againsttorganttraffickersthavetthetlegaltinstrumentsttotseizetthetcriminaltproceedstoft 

traffickingtintorgans.tFollowingtthetproposaltbytEuropol,tthesetproceedstcantbetusedtto

increasetthettrainingtandtexpertisetoftantitraffickingtforces,tortmaytbetusedttot 

compensatet victimstofttrafficking. 

 

 tDeveloptindicatorstfortrecognizingttraffickingtincidentst 

Nationaltandtinternationaltlawtenforcementtagenciestshouldtmaketeffortsttotdevelopt    

practicaltindicatorstfortrecognizingtsignalstoft(attempted)ttraffickingtintorgans.t 

 

 Prohibittsolicitation 

tSolicitationtfortsellingtandtbuyingtorganstthroughtthetinternettandtsocialtmediatist 

becomingtathugetthreatttotthetregulartdomestictdonationtandtorgantallocationtsystem,t 

andtistdifficultttotcontrol.tThistsolicitationtistalsotincreasingtfasttintotatcrossbordert 

phenomenon,tlinkingtrecipientst(potentialtbuyers)ttotwillingtorgantsellers.t 

ThetIndiantgovernmenttshouldtdevelopteffectivetbarrierstagainstt(online)tsolicitationtto

tbuytortsellthumantorgans.tThetgovernmenttshouldtinitiatetandtfundtatwidetstudytont 

thisttopic. 

 

 tDeveloptatlegaltframeworktforttissuestandtcells 

tTheretistastyettnotsuitabletlegaltframeworkttoteffectivelytaddressttraffickingtandt 

commercializationtofthumanttissuestandtcells,twhichtistatgrowingtproblem.tThet 

government tshouldtencouragetthetdevelopmenttoftsuchtatlegaltframework. 
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